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WP(C) 1265/2012
BEFORE
THE HON’BLE MR. JUSTICE B.P. KATAKEY

JUDGMENT & ORDER (CAV) 

The petitioners, who are the land owners of the nearby land where  �consent to es
tablish � a brick kiln has been granted by the Assam Pollution Control Board (in 
short,  �PCB �) in favour of the respondent No.11, have filed this writ petition q
uestioning the legality and validity of the order dated 2nd September, 2011 pass
ed by the Deputy Commissioner, Morigaon, according permission to set up the bric
k kiln on a plot of land covered by Dag No.123 of Periodic Patta No.19 of Chengm
ari Kisam under Mayong Mouza within Mayong Revenue Circle in the district of Mor
igaon and also provisional  �consent to establish � granted by the Member Secretar
y, PCB on 20th October, 2011 for setting up of the brick kiln for production of 
30(thirty) lakhs bricks per session over the said plot of land, on the ground of
violation of the provisions of the Environment (Protection) Act, 1986 (in short

,  �1986 Act �), Environment (Protection) Rules, 1986 (in short,  �1986 Rules �), th
e Air (Prevention and Control of Pollution) Act, 1981 (in short,  �1981 Act �) and
the Air (Prevention and Control of Pollution) Rules, 1982 (in short,  �1982 Rule

s �) framed thereunder. 

[2] The facts relevant for the purpose of the present case may be no
ticed as under:- 

(a) A brick kiln was originally established by one Dilip Kr. Mazumder, over 
a plot of land measuring 21 Bighas 10 Lechas covered by Dag No.123, Patta No.19 
situated at village-Chengmari Kisam under Mayong Mouza within Mayong Revenue Cir
cle in the district of Morigaon, Assam, without, however, obtaining any permissi
on from the district authorities as well as  �consent to establish � and the  �cons
ent to operate � from the PCB. The ownership of the land was, thereafter, stated 
to have been transferred by said Shri Dilip Kr. Mazumdar in favour of the respon
dent No.11, by 2(two) registered instruments, both dated 23rd August, 2010, and 
consequently the respondent No.11 claims to be the owner in respect of the said 
land.  On 14th June, 2011, an application was filed by the respondent No.11 seek
ing  �No Objection Certificate � from the Deputy Commissioner for opening of a bri
ck kiln and accordingly, vide order dated 2nd September, 2011, the Deputy Commis
sioner accorded permission to set up the brick kiln, subject to the condition th
at it must not damage the adjacent Periodic Patta land/Annual Patta land/Governm
ent land, etc. in any manner.  After grant of such permission, a public petition
was filed by the residents of the locality, before the Deputy Commissioner, to 

withdraw the permission accorded, because of the impending damages to the surrou
nding agricultural land and also to the flora and fauna of Pobitora Wildlife San
ctuary.  �Consent to establish �, under the provisions of the 1981 Act was asked f
or by the respondent No.11 for setting up of brick kiln over the aforesaid plot 
of land, which was granted by the PCB vide order dated 20th October, 2011 for pr
oduction of 30(thirty) Lakhs bricks per session, subject to the conditions stipu
lated therein including the condition not to cause any damage to any agricultura
l land.  In the meantime, the Divisional Forest Officer, Guwahati Wildlife Divis
ion has also issued a communication dated 10th October, 2011 to the Deputy Commi
ssioner, Morigaon requesting to take necessary measures to stop setting up of br
ick kiln, on the ground that the proposed brick kiln is within ‰ Km from the bou
ndary of Raja Mayong Hill Reserved Forest, which is a part of the notified Pobit
ora Wildlife Sanctuary and falls within the proposed Eco-Sensitive Zone (in shor
t,  �ESZ �) of Pobitora Wildlife Sanctuary and on the animal movement corridor.  C
opy of the said communication was also sent to the Chairman of the PCB requestin
g him to take requisite measures at his end on the aforesaid issue. 
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(b) An enquiry was, thereafter, conducted by the District Agricultural Offic
er, Morigaon, who has submitted a report dated 27th October, 2011 with the findi
ng that the land upon which the brick kiln is proposed to be established is agri
cultural land and in the surrounding area Bodo Paddy is cultivated and such indu
stry is likely to have adverse affect on such cultivation. The Circle Officer, M
ayong Revenue Circle vide communication dated 8th October, 2012 informed the Dep
uty Commissioner, Morigaon, that Chengmari village, in which the brick kiln is p
roposed to be set up, is 3 Km away from Pobitora Wildlife Sanctuary. It has also
been informed that the land over which such brick kiln is proposed to be set up
is near to Pobitora Wildlife Sanctuary.  Based on the public complaint, the Cha

irman, PCB also conducted an enquiry through the Assistant Engineer (HO), PCB, w
ho has submitted a report on 12th December, 2012 with the remark that running of
a brick manufacturing unit in the said location will have an adverse affect on 

the surrounding paddy fields as well as in the environment of the area and the s
moke emitted from the chimney will cause health problems to the local people as 
well as the animal life.  In the said report, it has also been mentioned that ev
en before grant of  �consent to operate �, operational activity has been undertake
n by making raw bricks and stacking of the same for drying without, however, fir
ing the chimney. The Member Secretary, PCB, having regard to the said report, is
sued a pre-closure notice on the ground of violation of the provisions contained
in Section 21(1) of the 1981 Act, for starting the operational activities witho

ut the consent and asking the respondent No.11 to show cause as to why the  �cons
ent to establish � earlier granted should not be withdrawn. The respondent No.11 
was also prevented from undertaking any such activity. The PCB, however, subsequ
ently, after filing of the objection by the respondent No.11, has withdrawn the 
said notice.   

(c) A proposal for declaration of ESZ around Pobitora submitted by the Divis
ional Forests Officer to the Government of Assam in the Environment & Forests De
partment was, in the meantime, sent by the Government of Assam to the Government
of India, Ministry of Environment & Forests on 29th May, 2012 for consideration
for issuing the notification declaring the ESZ in and around Pobitora, Amchang 

and Deepor Beel Sanctuaries in terms of the guidelines issued by the Government 
of India for declaration of such ESZ, wherein setting up of industries causing w
ater, air, soil and noise pollutions, within the proposed ESZ of 1 KM radius of 
the outer boundary of Pobitora Wildlife Sanctuary, was proposed to be prohibited
. Despite receipt of the said proposal in the early part of June, 2012, the Gove
rnment of India, Ministry of Environment & Forest did not, however, take the mat
ter for consideration and only after the order passed by this Court on 18th Sept
ember, 2013, a communication dated 19th September, 2013, was issued by the Assis
tant Inspector General of Forests (WL), Government of India, Ministry of Environ
ment & Forests (Wildlife Division) to the Principal Secretary (Forests), Governm
ent of Assam stating that the said proposal does not conform to the guidelines i
ssued by the Government of India on 9th February, 2011 in some respect, without,
however, specifying as to how the guidelines have not been complied with.  The 

fact, therefore, remains that the ESZ has not been declared by the Government of
India.  The classification of land, on which the brick kiln is proposed to be s

et up has, during pendency of the writ petition, been changed by the Additional 
Deputy Commissioner (Revenue), Morigaon, from agricultural land to non agricultu
ral land, vide order dated 10th April, 2013. 

[3] I have heard Mr. R. Baruah, learned counsel for the petitioners,
Mr. B. Chetri, learned senior Government advocate, Assam appearing for the resp

ondent Nos.1 to 7 and 10-A, Mr. P.J. Phukan, learned standing counsel, PCB appea
ring for the respondent Nos.8 to 10, Mr. B.D. Das, learned senior counsel assist
ed by Mr. D. Nath, learned counsel appearing for the respondent No.11 and Mr. R.
Sarma, learned Assistant Solicitor General of India appearing for the newly imp

leaded respondent No.12.
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[4] Mr. Baruah, learned counsel for the petitioners, challenging the
order dated 2nd September, 2011 passed by the Deputy Commissioner, Morigaon, gr

anting permission to set up the brick kiln and the order dated 20th October, 201
1 passed by the Member Secretary, PCB granting  �consent to establish � such brick
kiln by the respondent No.11, has submitted that since it appears from the reve

nue record that at the relevant point of time, i.e. on the date when such permis
sions were granted, the land was admittedly agricultural land, over which, accor
ding to the PCB itself, no  �consent to establish � a brick kiln can be granted, g
rant of such permission by the Deputy Commissioner as well as by the PCB is ille
gal.  It has also been submitted that it is apparent from the materials availabl
e on record that such permissions have been granted by the district authority as
well as by the PCB for setting up of brick kiln within the proposed ESZ, despit

e the request made by the Divisional Forest Officer, not to do so.  The learned 
counsel further submits that grant of such permission within ‰ Km radius of the 
Pobitora Wildlife Sanctuary and within the proposed ESZ would not only adversely
affect the surrounding agricultural land over which the Bodo Paddy is cultivate

d but also the flora and fauna of the Pobitora Wildlife Sanctuaries, which is al
so evident from the report submitted by the District Agricultural Officer, apart
from the Divisional Forest Officer and hence, no permission ought to have been 

granted, as it will have adverse the environmental affect, which aspect of the m
atter has been ignored by the district administration as well as by the PCB ther
eby ignoring the greater public interest and to further the personal interest of
the respondent No.11. 

[5] The learned counsel further submits that the  �consent to establi
sh � granted by the PCB is also in violation of the provisions contained in Rule 
3 of the 1986 Rules, as in such permission the requirements of Entry-74 of Sched
ule-1 have not been specified.  Mr. Barua, further submits that it is also appar
ent from the report submitted by the Assistant Engineer (HO), PCB dated 12th Dec
ember, 2012, that the respondent No.11 even has started the operational activity
, after obtaining the  �consent to establish � and even before grant of the  �conse
nt to operate � by the PCB and such grant of  �consent to establish � would also af
fect the environment, as noticed in the said report, despite which the PCB has s
ubsequently withdrawn the pre-closure notice dated 17th December, 2012 issued by
it only with a view to grant some personal benefit to the respondent No.11, by 

ignoring the public interest. The learned counsel submits that the respondent No
.11 by his action of starting the operational activities has violated the condit
ions stipulated in the  �consent to establish � as well as the provisions of the 1
981 Act. 

[6] Mr. Barua, learned counsel for the petitioners placing reliance 
on the decision of the Apex Court in Shri Sachidanand Pandey & Anr. -Vs- The Sta
te of West Bengal & Ors. reported in AIR 1987 SC 1109 has submitted that since t
he permission as well as the  �consent to establish � have been granted by the Dep
uty Commissioner and the PCB, respectively, without considering all the relevant
factors required to be taken into consideration, i.e. that the land is agricult

ural land and setting up of the brick kiln over the land would cause environment
al pollution, such permission granted needs to be set aside.  Mr. Baruah, learne
d counsel, referring to Article 51A of the Constitution of India submits that si
nce it is the fundamental duty of every citizen of India to protect and improve 
the natural environment including the forests, lakes, rivers and wildlife, and t
o have compassion for living creatures, the authority concerned ought not to hav
e granted the permission to set up the brick kiln within the proposed ESZ, which
would affect the environment in general, causing damage to the surrounding agri

cultural land and also to the flora and fauna of the Pobitora Wildlife Sanctuary
, just to further the personal interest of an individual ignoring the greater pu
blic interest.  Learned counsel submits that it is the fundamental duty of every
citizen, including the State, based on public trust doctrine, to protect the en

vironment, ecology and natural resources. The learned counsel in support of his 
contention has placed reliance on a decision of the Apex Court in Association fo
r Environment Protection -Vs- State of Kerala & Ors. reported in (2013) 7 SCC 22
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6.   

[7] Mr. Chetri, learned senior Government advocate, supporting the o
rder dated 2nd September, 2011 passed by the Deputy Commissioner granting permis
sion to set up the brick kiln over the plot in question has submitted that since
the land, though at the relevant point of time was recorded in the revenue reco

rd as agricultural land, is not fit for cultivation, no illegality has been comm
itted by the district administration in according such permission.  It has also 
been submitted that the request of the Divisional Forests Officer either not to 
grant the permission or to withdraw the permission already granted, in view of t
he submissions of the proposal for notifying the ESZ to the Government of India,
also cannot be the ground for refusal or withdrawal of the permission granted, 

since the ESZ has not yet been notified by the Government of India.  The learned
senior Government advocate further submits that the revenue authority, having r

egard to the nature and use of the land, has reclassified the same as non agricu
ltural land and hence, the ground on which the challenge to the order dated 2nd 
September, 2011 passed by the Deputy Commissioner granting permission, made, is 
nonexistent.

[8] Mr. Phukan, learned standing counsel, appearing for the PCB has 
submitted that the PCB never grant  �consent to establish � and  �consent to operat
e � a brick kiln over the agricultural land, having regard to the requirement to 
preserve such land.  In the instant case, according to the learned counsel,  �con
sent to establish � a brick kiln by the respondent No.11 has been granted based o
n the permission granted by the district administration on 2nd September, 2011 a
nd the certificate issued by the revenue authority certifying that the land is n
ot suitable for agricultural purpose.  It has also been submitted that in the  �c
onsent to establish �, the conditions on which the same has been granted have bee
n stipulated and the  �consent to operate � would not be issued to the respondent 
No.11 unless he complies with the requirement of Entry-74 of Schedule-1 of the 1
981 Act, stage for which is yet to come.  Mr. Phukan, therefore, submits that th
e apprehension of the petitioners in that regard would be considered by the PCB 
while taking up the issue relating to grant of  �consent to operate �.  It has als
o been submitted that though, based on the enquiry report submitted by the Assis
tant Engineer (HO), PCB dated 12th December, 2012, pre-closure notice was issued
by the PCB on 17th December, 2012, the same, however, has subsequently been wit

hdrawn, based on the objection filed by the respondent No.11 and the subsequent 
report submitted by the Assistant Engineer (HO), PCB, wherefrom it appears that 
the brick kiln has not been put into operation, meaning thereby that the chimney
has not been fired.  

[9] It has also been submitted that in respect of the brick kiln, th
e operation is said to commence not on preparation of the raw materials for putt
ing it in the chimney for fire but on firing the chimney, and since such firing 
has not been done by the respondent No.11, there is no violation of either the  �
consent to establish � or any of the provisions of the 1981 Act or 1986 Act.  Mr.
Phukan further submits that though in one report submitted by the District Agri

cultural Officer, it has been mentioned that the proposed brick kiln is within ‰
Km radius of the Pobitora Wildlife Sanctuary, in another report submitted by th

e Circle Officer, the same is stated to be 3 Km away from the periphery of such 
Wildlife Sanctuary.  The learned counsel, therefore, submits that no illegality 
has been committed by the PCB in according the  �consent to establish � over the l
and, which is not fit for agricultural purpose and has in fact, in the meantime,
been reclassified as non agricultural land. 

[10] Mr. Das, learned senior counsel appearing for the respondent No.
11, supporting the argument advanced by the learned senior Government advocate a
s well as the learned standing counsel of the PCB, submits that there would not 
be any adverse affect on the environment on setting up of the brick kiln over th
e land in question, which is not fit for agricultural purpose, as is apparent fr
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om the certificate issued by the revenue authority, which land in fact has subse
quently been reclassified as non agricultural land.  It has also been submitted 
that though, pending consideration of the proposed ESZ by the Government of Indi
a, neither the district administration nor the PCB should grant any permission t
o set up any industry within such ESZ, which, in the instant case, is within the
radius of 1 KM from the periphery of Pobitora Wildlife Sanctuary, since the lan

d over which the brick kiln is proposed to be set up is at a distance of 3 Km fr
om the periphery of the said Pobitora Wildlife Sanctuary, i.e. beyond the propos
ed ESZ, the decision of the authorities in granting the permission cannot held t
o be illegal.  Mr. Das further submits that grant of such permission by the dist
rict administration as well as by the PCB would not cause any adverse environmen
tal affect on the nearby paddy fields and in case at subsequent stage it is foun
d that the respondent No.11 has caused any damage to the nearby paddy fields, th
e  �consent to establish � or  �consent to operate � can be withdrawn by the PCB, th
ere being a condition on the  �consent to establish � that the respondent No.11 wo
uld not cause any damage to the nearby agricultural land. 

[11] It has also been contended that whether the respondent No.11 has
complied with the requirement of Entry-74 of Schedule-1 of the 1981 Act would d

efinitely be considered by the PCB before granting the  �consent to operate � and 
unless the requirements under the said provision are fulfilled, naturally the PC
B would not grant the  �consent to operate �.  It has also been submitted that the
pre-closure notice dated 17th December, 2012 was issued by the PCB asking the r

espondent No.11 to show cause, because of the pressure exerted by some disgruntl
e elements, who has no locus-standi to raise such objection, which notice has ri
ghtly been withdrawn by the PCB, after making necessary enquiry relating to the 
alleged violation of the provisions of the 1981 Act, 1986 Act as well as the con
ditions of the  �consent to establish �.  

[12] The learned senior counsel also questions the locus-standi of th
e petitioners to approach the Court challenging the permission accorded by the d
istrict administration as well as by the PCB, contending that the petitioners ha
ving no land near the land over which the brick kiln is proposed to be set up, t
hey cannot file the writ petition challenging the said decision of the authoriti
es, which has been done with the ulterior motive of depriving the petitioners fr
om setting up such industry.  According to the petitioners, though there are 8/1
0 such brick kilns presently in operation in the area, the petitioners have not 
raised any objection in relation to setting up of such brick kilns and has singl
ed out the respondent No.11 to settle the score, as an order under Section 133 C
r.P.C. was passed against them by the Executive Magistrate. The learned senior c
ounsel, therefore, submits that the writ petition deserves to be dismissed with 
cost. Mr. Das, learned senior counsel in support of his contention that no legal
right of the petitioners has been violated and as such the petitioners cannot m

aintain the writ petition, has placed reliance on a judgment of the Apex Court i
n Ayaaubkhan Noorkhan Pathan -Vs- State of Maharashtra & Ors. reported in (2013)
4 SCC 465.

[13] Mr. Sarma, learned Additional Solicitor General of India appeari
ng for the newly impleaded respondent No.12, pursuant to the order dated 18th Se
ptember, 2013, has submitted that despite the aforesaid order passed, the affida
vit could not be filed as the said affidavit is yet to be vetted by the Minister
concerned.  It has, however, been submitted that the written instruction, which
is placed on record, reflects the stand of the Government of India, in relation
to the proposal submitted by the Government of Assam for declaration of ESZ. Mr

. Sarma further submits that the ESZ has not been declared by the Government of 
India as it has found certain lacuna in the proposal submitted by the Government
of Assam and accordingly, the Principal Secretary (Forests), Government of Assa

m, has been requested, vide communication dated 19th September, 2013, to resubmi
t the same in terms of the guidelines issued by the Government of India on 9th F
ebruary, 2011. 
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[14] The question of locus-standi of the writ petitioners to file the
writ petition challenging the aforesaid permission granted by the district admi

nistration as well as by the PCB, as has been raised by the respondent No.11, sh
all be dealt with first.  Article 51-A of the Constitution of India imposes a fu
ndamental duty on every citizen of India to protect and improve the natural envi
ronment including forests, lakes, rivers and wildlife, and to have compassion fo
r living creatures.  Every citizen, therefore, has the fundamental duty to prote
ct the environment and also the flora and fauna of the wildlife.  Hence, even if
the petitioners do not have the landed property near the land over which the pe

rmission has been accorded by the district administration for setting up of the 
brick kiln and  �consent to establish � has been granted by the PCB, the petitione
rs being the citizens of India, can maintain a writ petition challenging the afo
resaid decisions of the authorities on the ground of violation of the environmen
tal laws.  

[15] The Apex Court in Ayaaubkhan Noorkhan Pathan (supra) has held th
at the  �person aggrieved � to file a writ petition either under Article 226 or un
der Article 32 of the Constitution of India must be one, whose right or interest
has been adversely affected or jeopardized and hence, a person who raises a gri

evance, must show how he has suffered legal injury.  It has also been held that 
the existence of the legal right is a condition precedent and generally a strang
er having no right whatsoever to any post or property, cannot be permitted to in
tervene in the affairs of others.  There is no dispute to the proposition of law
laid down by the Apex Court.  As discussed above, since every citizen has a fun

damental duty under Article 51-A of the Constitution of India to protect and imp
rove the natural environment, including forests, lakes, rivers and wildlife and 
to have compassion for living creatures, it cannot be said that the petitioners 
do not have the legal right to approach this Court for protection of environment
and also the flora and fauna of the Wildlife Sanctuary or they would not suffer
legal injury in case there is environmental pollution.  Every citizen has the r

ight to question the environmental pollution and to have the unpolluted environm
ent with a view to protect his own fundamental right guaranteed under Article 21
of the Constitution, apart from the interest of the other creatures in the fore

st, i.e. the wildlife, whose interest have to be protected by the human being.  
The writ petition at instance of the petitioners is, therefore, maintainable, th
ey having locus standi to challenge the permission granted by the authorities. 

[16] PCB has admitted that brick kiln cannot allow to be set up over 
the land fit for agriculture.  The Government of Assam also vide communication d
ated 7th January, 1986 issued by the Deputy Secretary to the Government of Assam
, Revenue (Settlement) Department, informed the Deputy Commissioners as well as 
the Sub-Divisional Officers, expressing concern of setting up of the brick kilns
on the land, which is suitable for agricultural purpose, the decision of the Go

vernment not to allow setting up of brick kilns over Government land suitable fo
r agriculture purpose.  In our country, having population of more than 120 Billi
on, where majority of the population earned their livelihood from agriculture, p
reservation of the agricultural land is must, which will also assist in controll
ing influx of the rural population to the urban areas in search of job, apart fr
om helping in reducing the unemployment problem in our country.  Preservation an
d maintenance of the agricultural land is, therefore, must.   The land suitable 
for agriculture, therefore, cannot allowed to be used for setting up of brick ki
ln.  No permission for setting up of such industry over the land not fit for agr
iculture, for the aforesaid reason, can also be granted, if the same would have 
an adverse affect on the nearby agricultural land, which precisely the condition
put by the PCB in the  �consent to establish � dated 20th October, 2011, granted 

to the respondent No.11, for setting up of the brick kiln, so as to save the sur
rounding or nearby agricultural fields.  

[17] In the instant case, it appears from the various certificates is
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sued by the revenue authority that though the land in question has been recorded
as agricultural land in the revenue record, the same stated to be not fit for c

ultivation, over which in fact a brick kiln was earlier established, without, ho
wever, obtaining any permission from the authorities, including the PCB.  That a
part, the land has been reclassified from agricultural land to non agricultural 
land vide order dated 10th April, 2013 passed by the Additional Deputy Commissio
ner, which order has not been put to challenge.  The, land, therefore, in the ab
sence of any other material to the contrary, appears to be not fit for agricultu
re.  The Deputy Commissioner as well as the PCB cannot, however, without making 
any enquiry and survey as to whether the nearby or the surrounding agricultural 
cultivable land would be damaged, grant permission to set up brick kiln.  In the
instant case, nothing has been placed before this Court by the Deputy Commissio

ner to demonstrate making such an enquiry or survey before issuance of the order
dated 2nd September, 2011 granting permission to set up the brick kiln.  The re

cords produced by the PCB also do not reflect making of any such enquiry before 
granting the  �consent to establish � on 20th October, 2011.  On the other hand, t
he PCB in condition No.32 of the  �consent to establish � has stipulated a clause 
that the respondent No.11 would not cause damage to the nearby agricultural fiel
ds.       

[18] Entry-74 of Schedule-1 of 1986 Rules provides the emission stand
ards in respect of the different categories of brick kilns, which also stipulate
s the stack height of different categories of such brick kilns, i.e. small, medi
um, large, depending upon the quantity of the bricks to be produced. A brick kil
n established with due permission from the authorities concerned, including the 
PCB, must, therefore, conform to the said requirements, in the absence of which,
no  �consent to operate � can be granted by the PCB.  The question whether a bric

k kiln, has been set up, pursuant to the  �consent to establish �, and inconformit
y with the requirement of Entry-74 of Schedule-1 of the 1986 Rules, would arise 
for consideration by the PCB before grant of the  �consent to operate �. The appre
hension of the petitioners that the brick kiln may be set up by the respondent N
o.11 without complying with the requirement of Entry-74 of Schedule-1 of the afo
resaid 1986 Rules is pre-mature as the PCB is yet to grant  �consent to operate �.

Such apprehension, in any case, has to be taken note of by the PCB at the appr
opriate stage. 

[19] It also appears from the pre-closure notice dated 17th December,
2012, issued by the Member Secretary of PCB that there was an allegation of mak

ing the brick kiln operational even before the  �consent to operate � has been gra
nted by the PCB, as required under Section 21 of 1981 Act, which prohibits estab
lishment and operation of any industrial plants in an air pollution control area
without the previous consent of the State PCB.  Admittedly the  �consent to esta

blish � granted to the respondent No.11 over the plot of land falls within the ai
r pollution control area, within the meaning of the 1981 Act and hence, there mu
st be prior permission from the PCB to establish and also to operate the brick k
iln, which is an industrial plant. It appears from the report dated 12th Decembe
r, 2012, submitted by the Assistant Engineer (HO), PCB that the respondent No.11
even before applying for  �consent to operate �, which is yet to be granted by th

e PCB, has started the preparation of the raw materials by digging earth and mak
ing the raw bricks ready to fire. The chimneys set up, however, have not been fi
red.  The PCB in the affidavit has taken the stand that since making the raw mat
erials ready for fire is not part of the operational activity in a brick kiln, t
he respondent No.11 has not violated any conditions put either in the  �consent t
o establish � or the provisions of Section 21 of the 1981 Act and hence, the pre-
closure notice dated 17th December, 2012 has subsequently been withdrawn.  

[20] The word  �operate � has not been defined in 1981 Act and hence, i
t has to be understood in the context of the provisions contained in the 1981 Ac
t and the 1986 Act, having regard to the purpose for which such enactments have 
been made. The environmental laws, such as 1981 Act and 1986 Act, have been enac
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ted to prevent the environmental pollution.   Environment can be polluted even b
y digging of earth to make the raw materials ready for   fire in a brick kiln, t
hough the chimneys are not fired.  The word  �operation �, therefore, includes the
preparation necessary to fire the raw bricks in a brick kiln and such ancillary
work in connection with the brick kiln.  It also includes a process of a manual
or mechanical nature in some form of work relating to the ultimate production. 
The contention of the PCB as well as the respondent No.11 that the operational 

activities have not started, by making the raw materials ready for fire in the c
himneys, when the chimneys are not fired, cannot be accepted. The respondent No.
11 did commence the operational activities, as noticed above, even before filing
application for grant of  �consent to operate �, which is admittedly yet to be gr

anted by the PCB.  

[21] It also appears from the various affidavits filed by the parties
that the Government of Assam in Environment & Forests Department has submitted 

proposals to the Government of India in Environment & Forests Department for not
ifying the ESZs around the various Wildlife Sanctuaries and National Parks in th
e State of Assam, way back on 29th May, 2012.  The Government of India is sittin
g over the matter for last 1(one) year, ignoring the importance of constitution 
of the ESZ to protect the flora and fauna of the wildlife and only on 19th Septe
mber, 2013, issued a communication to the Principal Secretary (Forests), Governm
ent of Assam, informing that the proposals submitted are not in conformity with 
the guidelines dated 9th February, 2011 issued by the Government of India, witho
ut disclosing as to how and in what manner such proposals are not inconformity w
ith the aforesaid guideline. The said communication was issued only after the or
der dated 18th September, 2013 was passed by this Court impleading the Governmen
t of India, Ministry of Environment & Forests, as respondent No.12, and directin
g the Secretary to the Government of India, Environment & Forests Department, to
file affidavit, which leaves an impression in the mind of the Court that the Go

vernment of India, only to demonstrate that they are considering the proposal, h
as issued the aforesaid communication on 19th September, 2013. Fact remains that
the ESZs including one around Pobitora Wildlife Sanctuary have not been notifie

d as yet, pursuant to the direction issued by the Apex Court and also the guidel
ine issued by the Government of India for submission of the proposal for declara
tion of ESZs around the National Parks and the Wildlife Sanctuaries on 9th Febru
ary, 2011.  The National Green Tribunal, New Delhi (Principal Bench) in its judg
ment dated 7th September, 2012, passed in Application No.38/2011, has also obser
ved that the Ministry of Environment & Forests as well as the State of Assam hav
e totally failed in their duties with respect to the implementation of the vario
us provisions of the notification dated 5th July, 1996 issued by the Ministry of
Environment & Forests, Government of India, relating to  �No Zone Development �, 

which indicates the apathy on the part of the authorities in protecting the envi
ronment, more particularly, the flora and fauna of the forests.  

[22] As noticed above, proposals for declaration of ESZs around the v
arious National Parks and various Wildlife Sanctuaries have been sent more than 
a year back to the Government of India, on the basis of which, admittedly such E
SZs have not been notified as yet.  In respect of the Pobitoral Wildlife Sanctua
ry, the ESZ proposed is of the radius of 1 Km from the periphery of the Pobitora
Wildlife Sanctuary.  Having regard to the purpose for which such ESZs are requi

red to be created, I am of the view that neither the State administration nor th
e PCB shall grant any permission or  �consent to establish � and  �consent to opera
te �  any industry in such proposed ESZs till a final decision is taken by the Go
vernment of India on such proposals.  In the instant case, there is, however, a 
dispute on fact as to whether land over which permission to set up a brick kiln 
has been granted by the district administration as well as by the PCB is within 
1 Km radius from the periphery of the Pobitora Wildlife Sanctuary, i.e. the prop
osed ESZ or beyond.  Such factual dispute cannot be resolved in a writ proceedin
g, which, however, has to be resolved by the district administration as well as 
by the PCB by making necessary field verification, in association with the Fores
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ts Department of the Government of Assam. 

[23] As discussed above, neither the PCB nor the district administrat
ion before granting the aforesaid impugned permissions to establish the brick ki
ln made proper field verification relating to the affect on the surrounding and/
or adjacent land fit for agricultural purpose and the adverse affect, if any, to
the flora and fauna of the Pobitora Wildlife Sanctuary, though those are releva

nt considerations. The Apex Court in Shri Sachidanand Pandey (supra) has held th
at the decision taken by the authority without taking into consideration all the
relevant facts is not valid.  That apart, it is the duty of every citizen inclu

ding the authority to protect the environment, ecology and natural resources.  T
he Courts have, time and again, invoked the public trust doctrine for giving jud
icial protection to the environment, ecology and natural resources and the Apex 
Court has also recognizing importance of such doctrine, applied the same for pro
tecting the natural resources.  Reference in this regard may be made to the judg
ment of the Apex Court in Association for Environment Protection (supra).   

[24] In view of the aforesaid discussion, the writ petition is dispos
ed of with the following directions:- 

(i) The district administration, Morigaon as well as the PCB shall cause loc
al verification and survey to ascertain as to whether setting up of the brick ki
ln over the land in question would cause any adverse affect on the surrounding a
nd/or nearby land suitable for cultivation. 

(ii) The aforesaid authorities, in association with the department of Environ
ment & Forests, Government of Assam, shall also make local inspection to find ou
t whether the land over which the permission to set up the brick kiln has been g
ranted, falls within 1 Km radius from the periphery of the Pobitora Wildlife San
ctuary, i.e. in the proposed ESZ.

(iii) If upon such inspection/survey, it is found that setting up of the brick
kiln would have adverse affect on the surrounding and/or nearby land suitable f

or agriculture, or within the proposed ESZ, necessary order shall be passed by t
he Deputy Commissioner, Morigaon as well as by the Member Secretary, PCB, cancel
ling the aforesaid permissions dated 2nd September, 2011 and 20th October, 2011,
granted by the Deputy Commissioner, Morigaon and by the PCB, respectively.

(iv) In case, the aforesaid authorities find that there wound not have any ad
verse environmental affect and the land in question is not within the proposed E
SZ, as noticed above, necessary order shall be passed by the authorities.  In th
at case, the PCB shall also ensure compliance of Entry-74 of Schedule-1 of 1986 
Rules, before grant of  �consent to operate �, apart from other provisions of the 
environmental laws.  The PCB shall also, in every 3(three) months, make necessar
y inspection relating to the compliance of the different provisions of the envir
onmental laws, apart from causing environmental pollution, if any, and shall pas
s necessary order, in accordance with law, if environmental pollution and/or vio
lation of the provisions of the environmental law is found.  

(v) The aforesaid exercise is directed to be completed within a period of 2(
two) months from today. 

(vi) The respondent No.11 shall not undertake any activity till the aforesaid
decision is taken by the Deputy Commissioner as well as by the PCB. 

(vii) The PCB shall, within 3(three) months from today, conduct inspection of 
all brick-kilns in the State of Assam to find out whether necessary permissions,
as required under the relevant environmental laws, have been obtained, and whet

her those industries have complied with the requirements of law including the em
ission standard.  If not, necessary order(s), within 2(two) months thereafter, s
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hall be passed by the PCB after giving opportunity of hearing to all concerned. 

(viii) The Principal Secretary (Forests) to the Government of Assam, Environmen
t & Forests Department shall, within a period of 1(one) month from today, reply 
the communication dated 19th September, 2013 issued by the Government of India, 
Ministry of Environment & Forests (Wildlife Division), and if there is any lacun
a in the proposal already submitted for declaration of ESZs, the same shall also
be rectified and resubmitted within the aforesaid period of time. 

(ix) The Government of India, Ministry of Environment & Forests (Wildlife Div
ision), within 2(two) months thereafter, shall consider the proposal and pass ne
cessary order with regard to issuance of notification constituting ESZs around t
he National Parks as well as the Wildlife Sanctuaries in the State of Assam. 

(x) Till such consideration is made, no industry would be allowed to set up 
within the proposed ESZs around the National Parks as well as Wild Life Sanctuar
ies in the State of Assam. 

[25] No costs. 
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Page No.# 1/11

GAHC010152922019

       

                               THE GAUHATI HIGH COURT 
(HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACHAL PRADESH) 

Case No. : WP(C)/4604/2019         

DILIP CHETRI 
S/O- SHRI BHOPALSING CHETRI, R/O BONDA, CHANDRAPUR, HAJOBARI, 
DIST. KAMRUP, ASSAM.

VERSUS 

THE UNION OF INDIA AND 4 ORS. 
REP. BY THE SECRETARY TO THE MINISTRY OF ENVIRONMENT AND 
FOREST, NEW DELHI, PIN- 110003.

2:THE STATE OF ASSAM
 REP. BY THE SECRETARY TO THE GOVT. OF ASSAM
 ENVIRONMENT AND FOREST DEPTT.
 DISPUR
 GUWAHATI-6.

3:THE DIVISIONAL FOREST OFFICER
 GUWAHATI WILDLIFE DIVISION
 GUWAHATI-1.

4:THE DEPUTY COMMISSIONER
 MORIGAON
 DISTRICT- MORIGAON
 ASSAM- 782104.

5:THE CIRCLE OFFICER
 MAYONG REVENUE CIRCLE
 DIST.- MORIGAON
 ASSAM- 782121.

6:BHARAT SAIKIA
 MEMBER OF MADHYA MAYONG UNNAYAN SAMITTEE
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 S/O- TARANIKANTA SAIKIA
 R/O VILL.- HILLOIKHUNDA
 P.O.- RAJAMAYONG
 DIST.- MORIGAON
 ASSAM
 PIN- 782411.

7:RANJIT SAIKIA
 MEMBER OF MADHYA MAYONG UNNAYAN SAMITTEE
 S/O- MUKUT SAIKIA
 R/O VILL.- SATIVETI
 P.O.- RAJAMAYONG
 P.S.- MAYONG
 DIST.- MORIGAON
 ASSAM
 PIN- 782411.

8:GIRIDHAR SAIKIA
 MEMBER OF MADHYA MAYONG UNNAYAN SAMITTEE
 S/O- LT. HANKHA RAM SAIKIA
 R/O VILL.- SATIVETI
 P.O.- RAJAMAYONG
 P.S.- RAJAMAYONG
 P.S.- MAYONG
 DIST.- MORIGAON
 ASSAM PIN- 782411.

9:DEBESWAR SAIKIA
 MEMBER OF MADHYA MAYONG UNNAYAN SAMITTEE
 S/O- LT. PRANA NATH SAIKIA
 R/O VILL.- SATIVETI
 P.O. - RAJAMAYONG
 P.S.- RAJAMAYONG
 DIST.- MORIGAON
 ASSAM PIN- 782411.

10:THE DIVISIONAL FOREST OFFICER
 NAGAON TERRITORIAL DIVISION NAGAON
 ASSAM-78200 

                                 

  Advocate for the Petitioner     : Mr. P. K. Goswami, Sr. Advocate

                                                            Mr. B. P. Borah, Advocate 
                                            
Advocate for the Respondents : Mr. R. K. D. Choudhury, DSGI

            Mr. D. Gogoi, SC, Forest 
            Mr. R. Baruah, Advocate 
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BEFORE

HONOURABLE MR. JUSTICE DEVASHIS BARUAH

                 Date of Hearing          : 30.08.2023

                 Date of Judgment       : 30.08.2023

JUDGMENT AND ORDER (ORAL)

        The instant writ petition has been filed by the petitioner challenging the order dated

02.03.2019 passed by the Deputy Commissioner, Morigaon; seeking for a direction upon

the respondent No.4 to allow the petitioner to run his Brick Kiln; for a further direction

upon the respondent Nos.1 & 2 not to submit the proposal for declaring Eco Sensitive Zone

around Pobitora Wildlife Sanctuary at the earliest and move the Supreme Court as per the

liberty given in its order dated 11.12.2018.           

2.      The  facts  involved  in  the  instant  writ  petition  is  that  the  petitioner  herein  had

purchased  a  Brick  Industry  vide  two  registered  Deeds  of  Sale  dated  23.08.2010.  The

petitioner, thereupon, applied for No Objection Certificate before the Respondent No. 4,

i.e. the Deputy Commissioner, Morigaon for opening of the Brick Kiln in his name. The

Respondent  No.  4,  by an order  dated 02.09.2011,  granted permission to  operate  the

Brick Kiln on the said land thereby imposing certain conditions including procurement

of required certificate from the Pollution Control Board, Assam. The Circle Office as

well as the Mayong Gaon Panchayat gave No Objection. The land of the petitioner was

subsequently reclassified as industrial land pursuant to an order dated 10.04.2013 passed

by the Deputy Commissioner, Morigaon. It further reveals that the Member Secretary,

Pollution Control Board, Assam issued ‘Consent to Establish’ on 28.10.2011 for setting

up the Brick Industry. The petitioner, thereupon, spent huge amount of money as stated

in the writ petition and after the establishment of the chimney etc., the petitioner applied

for consent to operate from the respondent No.2 enabling him to run the brick industry.

It reveals thereafter that there were various litigations between the petitioner and the

private respondents before this Court. However, vide an order dated 23.11.2017 passed
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in WA No.241/2017, there were certain directions passed by the Division Bench of this

Court on the basis of a joint affidavit filed by the petitioner and the private respondents.

In terms with the joint affidavit, the relevant portion of which is quoted herein below,

certain terms and conditions were agreed upon by and between the petitioner as well as

the private respondents. The said relevant paragraphs are quoted herein under:-

“1. That the Applicants respectfully submit that the Deputy Commissioner, Morigaon may be

directed to decide as to whether the Brick Kiln in the name of M/s Bhawani Brick (BBA Brick,

Proprietor Shri Dilip Chetri) should be allowed to run and whether the same will affect the

Appellants’ surrounding land or the environment. The Deputy Commissioner, Morigaon while

deciding the issue shall  take into consideration the reports of  the Pollution Control Board,

Agricultural Officer and the Forest official afresh.

 2. That the Applicants respectfully submit that all the concerned officials of Pollution Control

Board, Agricultural Officer and Forest Officer should give their respective reports disclosing

the scientific basis of such reports.

3. That the Applicants respectfully submit that the Deputy Commissioner, Morigaon may be

directed to decide the issue after hearing the Appellant and the Private Respondent No.1, Sri

Dilip Chetri. 

4. That the Applicants respectfully submit that the Deputy Commissioner, Morigaon may be

directed to decide the matter within a period of 4(four) weeks.” 

3.     The Division Bench of this Court, on the basis of the above quoted paragraphs vide

the order dated 23.11.2017, set aside the judgment passed by the Coordinate Bench of

this  Court  dated  13.06.2017  in  WP(C)  No.7048/2016  and  directed  the  Deputy

Commissioner, Morigaon to reach a decision on the matter with regard to the fate of the

Brick Kiln  after  considering the  reports  of  the  stake  holders  mentioned in  the joint

affidavit and after affording opportunity of hearing the petitioner as well as the private

respondents herein. The Division Bench of this Court further directed that until disposal

of the matter by the Deputy Commissioner, Morigaon, the status-quo as on 23.11.2017

shall be maintained by the parties. The Deputy Commissioner, Morigaon was directed to
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complete  the  exercise  within  the  outer  limit  of  four  weeks.  Subsequent  thereto,  the

Deputy Commissioner, Morigaon passed the order dated 02.03.2019 whereby the No

Objection Certificate issued dated 02.09.2011 was revoked on the ground of the greater

interest of conservation and preservation of exclusive nature of Eco Sensitive Zone of

the  Pobitora  Wildlife  Sanctuary  in  pursuance  to  the  Supreme  Court’s  order  dated

11.12.2018 passed in WP(C) No.202/1995 (in TN. Godavarman Thirumulpad vs. the Union of

India). The said order dated 02.03.2019 has been put to challenge before this Court by

way of the instant writ petition. 

4.     It reveals from the records that this Court had issued notice vide an order dated

28.09.2019 and further directed the respondents in the interim not to take any further

follow up steps pursuant to the impugned order dated 02.03.2019 passed by the Deputy

Commissioner, Morigaon. It reveals from the records that the respondent Nos.4, 6, 7, 8,

9 & 10 filed separate affidavit-in-opposition. The petitioner has also filed an affidavit-in-

reply to the affidavit-in-opposition filed by the respondent No.4.

4.     I  have  heard the learned counsels  for  the parties  and perused the materials  on

record. From a perusal of the impugned order dated 02.03.2019 it transpires that the

Deputy Commissioner, Morigaon, i.e. the respondent No.4 had revoked the NOC dated

02.09.2011 for establishment of the Brick Kiln on the ground that the Brick Kiln owned

by the petitioner is located in the Eco Sensitive Zone around Pobitora Wildlife Sanctuary.

This Court further finds it relevant to take note of the affidavit-in-opposition filed by the

respondent  No.4  to  which  the  communication  issued  by  the  Divisional  Forest  Officer,

Guwahati  Wild  Life  Division  to  the  Deputy  commissioner,  Morigaon  District  dated

18.02.2019 is enclosed as Annexure-I. This document is relevant taking into account that in

the impugned order dated 02.03.2019, there is no reference to which order of the Supreme

Court, the Deputy Commissioner, Morigaon had referred to. But in the said order, there is a

reference to  the  communication  issued on 18.02.2019 by the  Divisional  Forest  Officer,

Guwahati Wild Life Division whereto the order of the Supreme Court dated 11.12.2018 in
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I.A. No.1000 in WP(C) No.202/1995 and WP(C) No.460/2004 were enclosed. Therefore,

from  the  said  communication  dated  18.02.2019,  it  can  be  discerned  that  the  Deputy

Commissioner,  Morigaon while  passing the impugned order dated 02.03.2019 took into

consideration  the  order  of  the  Supreme  Court  dated  11.12.2018.  The  said  order  of  the

Supreme Court dated 11.12.2018 has been enclosed as Annexure-23 to the writ petition.

Taking into account the relevance of the said order, the same is quoted herein under:-

“UPON hearing the counsel the Court made the following 

      ORDER

The learned ASG has informed us that there are 104 National parks and 558 Wildlife

Sanctuaries making a, total of 662 National parks and Wildlife Sanctuaries in the country. 

The proposals for declaring areas around these National Parks and Wildlife Sanctuaries

as Eco Sensitive Zone have been received from State Governments/UT Administrations for 641

National Parks and Wildlife Sanctuaries.  No proposals have been received in respect of 21

National Parks and Wildlife Sanctuaries. 

The proposals have been accepted and Notification has been issued in respect of 289

National  Parks  and Wildlife  Sanctuaries  as  on 26.11.2018 and draft  Notification  has  been

prepared in respect of 206 National Parks and Wildlife Sanctuaries.

The declaration with regard to Eco Sensitive Zone is under Process with the Ministry of

Environment, Forests and Climate Change (MoEF) as well as with the State Governments in

respect of 146 National Parks and Wildlife Sanctuaries.

We expect the Ministry of Environment, Forests and Climate change to actively pursue

the preparation of the draft Notification and to issue a final Notification at the earliest. 

The  proposals  for  21  National  Parks  and  Wildlife  Sanctuaries  in  respect  of  which

proposals have not yet been received by the MOEF are as follows:

ASSAM
1. Pobitora Sanctuary

JAMMU AND KASHMIR

2. Hemis High Altitude National Park 

3. Kishtewar National Park
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4. Changthang Sanctuary

5. Hokersar Sanctuary

6. Trikuta Sanctuary

KARNATAKA
7. Jogimatti Sanctuary

8. Thimlapura Sanctuary

9. Yadahalli Chinkara Sanctuary 

MAHARASHTRA
10. Deolgaon Rehekuri Sanctuary 

11. Thane Creek Flamingo Sanctuary

12. Malvan Marine Sanctuary

MANIPUR 

13. Siroi National Park 

14. Khongjaingamba Ching Sanctuary

MEGHALAYA

15. Baghmara Pitcher Plant Sanctuary NAGALAND 

16. Fakim Sanctuary 

17. Puliebadze Sanctuary 

18. Rangapahar Sanctuary  

UTTAR PRADESH 

19. Dr. Bhimrao Ambedkar Bird Sanctuary 

20. Pilibhit Sanctuary 

WEST BENGAL 

 21. Jorepokhri Sanctuary 

It is submitted by the learned Amicus that this issue has been pending since sometime in

December, 2006. 12 years have gone-by but no effective steps have been taken by the State

Governments in respect of the National Parks and Wildlife Sanctuaries mentioned above.

Under the circumstances, we direct that an area of 10 Kms around these 21 National

Parks  and  Wildlife  Sanctuaries  be  declared  as  Eco  Sensitive  Zone  by  the  MoEF.  The

declaration be made by the MoEF at the earliest.

Liberty is granted to the State Governments to move an application for modification of this

order along with proposal only two weeks after submission of the proposals to the MoEF.

List the matters at the end of February, 2019. 
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In the meanwhile, interim order to continue.”

I.A. NO. 176-177 IN WRIT PETITION C No. 460/2004 

[APPLICATIONS FOR IMPLEADMENT AND DIRECTIONS] 

No one is present on behalf of the applicant. 

The applications are dismissed.”

5.      A perusal of the above quoted order would show that proposal for 21 National Parks

and Wildlife Sanctuaries were yet to be received by the Ministry of Environment and Forest

which  amongst  others  included  the  Pobitora  Wildlife  Sanctuary.  The  Supreme  Court

categorically directed in the said order that an area of 10 Kms around  the 21 National Parks

and  Wildlife Sanctuaries includes the Pobitora Wildlife Sanctuary be declared as Eco

Sensitive Zone by the Ministry of Environment and Forest. The said declaration was to be

made by the Ministry of Environment and Forest at the earliest. Therefore, from the said

order  dated 11.12.2018,  the  Supreme Court  did not  declare an  area of  10 Kms around

Pobitora  Wildlife  Sanctuary  as  Eco  Sensitive  Zone,  rather  direction  was  issued  to  the

Ministry of Environment and Forest to make the declaration at the earliest. On the other

hand, if this Court takes into account the impugned order dated 02.03.2019, the Deputy

Commissioner, Morigaon had revoked the No Objection Certificate dated 02.09.2011 on an

assumption that the land wherein the petitioner’s Brick Kiln Industry was located is in the

Eco Sensitive Zone of Pobitora Wildlife Sanctuary. This aspect in the opinion of this Court

was  based  upon  an  incorrect  reading  of  the  order  passed  by  the  Supreme  Court  on

11.12.2018 in the case of TN. Godavarman Thirumulpad (supra).  

6.     Be that as it may, when the matter was listed before this Court on 21.08.2023, this

Court enquired as to whether the Ministry of Environment and Forest,  Government of

India had complied with the direction passed by the Supreme Court dated 11.12.2018 in  TN.

Godavarman Thirumulpad (supra). However, as the said query remained unanswered, this

Court fixed the matter today for further consideration. When the matter was taken up

today, Mr. D. Gogoi, the learned Standing Counsel Forest and Environment Department

has placed an instruction issued by the Divisional  Forest  Officer,  Guwahati  Wildlife

Division. The said instruction is kept on record and marked with the letter “X”. From a
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perusal  of  the  said  instructions,  it  reveals  that  no  draft  proposal  for  notifying  Eco

Sensitive Zone of Pobitora Wildlife Sanctuary had been sent to the Central Government

from the Office of the Principal Chief Conservator of Forest and Head of Forest Force,

Assam. It was further mentioned that out of the total notified area of Pobitora Wildlife

Sanctuary of 38.81 sq. krs., 10.98 sq. km. of Khas land has not been handed over to the

Forest  Department,  the  boundary  of  the  Pobitora  Wildlife  Sanctuary,  as  per  the

Government notification dated 17.03.1998 had not been demarcated till date. To the said

communication there are various enclosures. Amongst the various enclosures, it reveals

that there is a communication issued by the Additional Principal Chief Conservator of

Forest  (SIO)  of  the  Government  of  Assam  who  vide  the  communication  dated

11.03.2020  had  informed  that  the  Ministry  of  Environment  and  Forest  and  Climate

Change, Government of India had not issued any notification declaring the Eco Sensitive

Zone of Pobitora Wildlife Sanctuary, in terms with the order dated 11.12.2018 passed by

the Supreme Court in TN. Godavarman Thirumulpad (supra). 

7.     Today,  when  the  matter  was  taken  up,  the  Union  of  India  represented  by  the

Secretary to the Ministry of Environment and Forest was represented by Mr. R. K. D.

Choudhury, the learned Deputy Solicitor General of India who upon a specific query

being made also appraised this Court that till date, no notification has been issued by the

Ministry  of  Environment  and Forest,  New Delhi  as  per  the  direction  dated  11.12.2018

passed by the Supreme Court  in the case of TN. Godavarman Thirumulpad (supra). 

8.     This Court, therefore, after considering the order dated 11.12.2018 passed by the

Supreme Court in TN. Godavarman Thirumulpad (supra) where only a direction was issued

to the Ministry of Environment and Forest, Government of India to make a declaration and

the assumption of the Deputy Commissioner, Morigaon on the basis of the said order that

the Pobitora Wildlife Sanctuary has been declared to be an Eco Sensitive Zone for which

the impugned order was passed in the opinion of this Court suffers from perversity and

is accordingly not sustainable in law, for which the said order dated 02.03.2019 is set

aside and quashed. 
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9.     This  Court  before  concluding  also  finds  it  relevant  to  observe  that  various

submissions have been made by Mr. R. Baruah, the learned counsel representing the

private  respondents  as  well  as  also  by Mr.  D.  Gogoi,  the learned Standing Counsel

appearing on behalf of the Forest Department, Government of Assam that the Brick Kiln

ought not  be permitted despite the fact that  there is no direction by the Ministry of

Environment and Forest, Government of India as was otherwise required to do so in

view of the order dated 11.12.2018 passed by the Supreme Court in  TN.  Godavarman

Thirumulpad (supra).

10.    It is observed by this Court that as the order dated 02.03.2019 was passed only on

the consideration that the Brick Kiln of the petitioner is situated in a Eco Sensitive Zone

which was on the face of it perverse, this Court had set aside the same. Under such

circumstances,  the  Deputy  Commissioner,  Morigaon would therefore,  be required  to

carry out the exercise in terms of the order passed by the Division Bench of this Court

dated 12.11.2017 passed in WA No.241/2017 afresh thereby considering the report of the

stake holders and after giving due opportunity of hearing to the petitioner as well as the

private respondents herein.   

11.    The various contentions so raised by Mr. R. Baruah, the learned counsel appearing

on behalf of the private respondents and Mr. D. Gogoi, the learned Standing Counsel,

Forest Department can be raised before the Deputy Commissioner, Morigaon as it is also

the mandate of the order passed by the Division Bench of this Court.

12.    Accordingly,  the  instant  writ  petition,  therefore,  stands  disposed  of  with  the

following observations and directions:-

(i) The order dated 02.03.2019 passed by the Deputy Commissioner, Morigaon by

which the No Objection Certificate issued to the petitioner dated 02.09.2011 was

revoked, is set aside and quashed;

(ii)  The Deputy Commissioner, Morigaon is directed to decide afresh within a

period of 8 (eight) weeks from today as regards the No Objection Certificate so

issued in favour of the petitioner after considering the reports of the stake holders
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and  giving  opportunity  of  hearing  to  the  petitioner  as  well  as  the  private

respondents herein and also taking into account the order dated 23.11.2017 passed

by the Division Bench of  this  Court  in  WA No.241/2017.  The Department  of

Forest and Environment, Government of Assam as well as the private respondents

are permitted to bring to the notice of the Deputy Commissioner, Morigaon any

further  development  in  respect  to  the  Pobitora  Wildlife  Sanctuary  and  more

particularly to the order dated 26.04.2023 passed by the Supreme Court in T.N.

Godavarman Thirumulpad , reported in (2023) SC OnLine SC 504.  

(iii)  This Court  further  directs that till  the decision is rendered by the Deputy

Commissioner, Morigaon which this Court directs to do so within the period of 8

(eight) weeks from the date a certified copy of the instant order is served, status-

quo be maintained by the parties.              

                       

                                                                  

                                                                         JUDGE 

Comparing Assistant
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GAHC010187562024

       2024:GAU-AS:9889

                               THE GAUHATI HIGH COURT 
(HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACHAL PRADESH) 

                                       Case  No.: WP(C)/1942/2024

BHARAT SAIKIA AND 9 ORS.
S/O- TARANIKANTA SAIKIA
 R/O- VILL.- HILLOIKHUNDA
 P.O. RAJAMAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

2: RATUL SAIKIA
S/O- MAHENDRA SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 3: RANJIT SAIKIA
S/O- MUKUT SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 4: GIRIDHAR SAIKIA
S/O- LATE HANKHA RAM SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.
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 5: ATUL SAIKIA
S/O- MINAI SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 6: JIBAN SAIKIA
S/O- LATE PIPARU SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 7: NIPUL SAIKIA
S/O- LATE NABIN SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 8: NABA KANTA SAIKIA
S/O- LATE BANIKANTA SAIKIA
 R/O- VILL.- SATIVETI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 9: CHABIRAM SAIKIA
S/O- LATE BANESWAR SAIKIA
 R/O- VILL.- JHARGAON
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411.

 10: BIKASH SAIKIA
S/O- LATE TAJU UJA SAIKIA
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 R/O- VILL.- OUGURI
 P.O. RAJAMAYONG
 P.S. MAYONG
 DIST. MORIGAON
 ASSAM
 PIN- 782411. ALL THE WRIT PETITIONERS ARE MEMBER OF THE MADHYA 
MAYONG UNNAYAN SAMITTEE
 MAYONG
 MORIGAON.
 VERSUS

THE STATE OF ASSAM AND 11 ORS
REPRESENTED BY THE COMMISSIONER AND SECRETARY
 DEPARTMENT OF ENVIRONMENT AND FOREST
 GOVT. OF ASSAM
 DISPUR
 GUWAHATI-6.

2:THE COMMISSIONER AND SECRETARY
DEPARTMENT OF ENVIRONMENT AND FOREST
 GOVT. OF ASSAM
 DISPUR
 GUWAHATI-6.

 3:THE DISTRICT COMMISSIONER
DIST. MORIGAON
 ASSAM

 4:THE CIRCLE OFFICER
MAYONG REVENUE CIRCLE
 DIST. MORIGAON
 ASSAM

 5:THE DISTRICT AGRICULTURE OFFICER
DIST. MORIGAON
 ASSAM

 6:THE DIVISIONAL FOREST OFFICER
GUWAHATI WILDLIFE DIVISION
 SANTIPUR
 GHY-9
 DIST. KAMRUP(M)
 ASSAM

 7:THE DIVISIONAL FOREST OFFICER
NAGAON DIVISION
 NAGAON
 ASSAM
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 8:THE POLLUTION CONTROL BOARD

ASSAM
 REP. BY THE CHAIRMAN
 BAMUNIMAIDAM
 GHY-21
 ASSAM

 9:THE MEMBER SECRETARY
POLLUTION CONTROL BOARD
 ASSAM
 BAMUNIMAIDAM
 GHY-21
 ASSAM

 10:THE REGIONAL EXECUTIVE ENGINEER
POLLUTION CONTROL BOARD
 NAGAON
 ASSAM

 11:THE UNION OF INDIA
MINISTRY OF ENVIRONMENT AND FOREST
 PARYAVARAM BHAWAN CGO COMPLEX
 LODHI ROAD
 NEW DELHI-110003.

 12:DILIP CHETRY
S/O- BHOPAL SING CHETRY
 PROPRIETOR OF M/S BHAWANI BRICK (BBA BRICK) BONDA
 CHANDRAPUR
 HAJOBARI
 DIST. KAMRUP
 ASSAM
 
                                                                                       

Advocate for the Petitioners      : Mr. R. Baruah, Advocate             
                                                                                      
Advocate for the Respondents   : Mr. D. Gogoi, SC, Forest 

                                               Mr. S. Baruah, Advocate 
                                               Ms. C. Barah, Advocate
                                               Ms. S. Baruah, Govt. Advocate 
                                               Mr. P. K. Goswami, Sr., Advocate
                                               Mr. B. P. Borha, Advocate  
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BEFORE

HONOURABLE MR. JUSTICE DEVASHIS BARUAH

 

         Date of Hearing          : 27.09.2024

         Date of Judgment       : 27.09.2024

JUDGMENT AND ORDER (ORAL)

 

Heard  Mr.  Mr.  Mr.  R.  Baruah,  the  learned  counsel  appearing  on

behalf of the petitioners. Mr. D. Gogoi, the learned counsel appears on

behalf  of  the respondent Nos.1, 2,  6 & 7; Ms. S. Baruah, the learned

counsel appears on behalf of the respondent Nos.3 & 4; Ms. C. Borah, the

learned counsel appears on behalf of the respondent No.5; Mr. S. Baruah,

the learned counsel appears on behalf of the respondent Nos.8, 9. & 10

and Mr. P. K. Goswami, the learned senior counsel assisted by Mr. B. P.

Borah, the learned counsel appears on behalf of the respondent No.12. 

2.     The instant writ petition has been filed challenging the order dated

19.02.2024 passed by the Deputy Commissioner, Morigaon whereby the

Deputy  Commissioner,  Morigaon reinstated the  No Objection  Certificate

issued vide  No.MRK.21/2011/13 dated  02.09.2011 for  establishment  of

the BBA Brick Kiln. The petitioners have challenged the said order dated

19.02.2024 on the ground that the said order was passed in complete

violation to the order passed by the learned Division Bench of this Court in

WA No.241/2017 as well as the directions passed by this Court in its order

dated 30.08.2023 in WP(C) No.4604/2019.

3.     Mr.  R.  Baruah,  the  learned  counsel  appearing  on  behalf  of  the

petitioners submitted that in the consent order which was passed by the
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learned Division Bench on 23.11.2017 in WA No.241/2017, it was agreed

to that the District Commissioner, Morigaon shall take into consideration

the scientific basis of the report of the Pollution Control Board of Assam,

Agricultural Officers and Forest Officials which were to be placed before

the  said  District  Commissioner  prior  to  passing  of  the  said  order.  The

learned  counsel  for  the  petitioners  submitted  that  a  perusal  of  the

impugned order dated 19.02.2024 would show that these aspects were

not at all taken into consideration and the District Commissioner, Morigaon

had based its order on the basis of the report of the Pollution Control

Board of Assam dated 25.10.2011 as well as the report of the Agricultural

Development  Officer  issued  prior  to  the  consent  order  passed  by  the

learned Division Bench.  The learned counsel  for  the petitioners further

submitted that a perusal of the impugned order would only show that only

the report  of  the Circle Officer as well  as the Divisional  Forest  Officer,

Nagaon Division was taken into consideration. 

4.     Mr.  S.  Baruah,  the  learned  counsel  appearing  on  behalf  of  the

Pollution  Control  Board  of  Assam submitted  that  as  per  the  brick  kiln

norms set  out  by the Ministry  of  Environment and Forest  and Climate

Change of the Government of India, certain new technologies have been

mandated to be installed. 

5.     Ms.  C.  Borah,  the  learned  counsel  appearing  on  behalf  of  the

Agricultural  Development Officer submitted that there is a report dated

10.11.2023 wherein the  District  Agricultural  Officer  had given scientific

basis for its earlier report and stated that the land in question would not

be suitable for major agricultural practice and perhaps may be reclassified.

6.     Mr. P. K. Goswami, the learned senior counsel appearing on behalf of
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the respondent No.12 submitted that the respondent No.12 pursuant to

the consent to establish has already setup its brick kiln industry as per

revised norms formulated by the Ministry of Environment and Forest and

Climate  Change  of  the  Government  of  India  in  respect  to  brick  kiln

industries. In support of the submission, the learned senior counsel for the

respondent  No.12  has  also  placed  before  this  Court  the  relevant

documents  evidencing  the  new technology used  to  establish  brick  kiln

industry. 

7.     I have heard the learned counsel appearing on behalf of the parties

and also perused the materials on record. From the materials on record, it

transpires that the learned Division bench of this Court in its order dated

23.11.2017 had recorded the consensus arrived at by the parties in the

said proceedings. The relevant paragraphs of the order dated 23.11.2014

regarding the consensus arrived at amongst the parties are reproduced

herein under:-

“1.  That  the  Applicants  respectfully  submit  that  the  Deputy  Commissioner,

Morigaon may be directed to decide as to whether the Brick Kiln in the name of

M/s Bhawani Brick (BBA Brick, Proprietor Shri Dilip Chetri) should be allowed to

run and whether the same will affect the Appellants’ surrounding land or the

environment. The Deputy Commissioner, Morigaon while deciding the issue shall

take into consideration the reports of the Pollution Control Board, Agricultural

Officer and the Forest official afresh.

 2. That the Applicants respectfully submit that all  the concerned officials of

Pollution Control Board, Agricultural Officer and Forest Officer should give their

respective reports disclosing the scientific basis of such reports. 

3.  That  the  Applicants  respectfully  submit  that  the  Deputy  Commissioner,

Morigaon may be directed to decide the issue after hearing the Appellant and
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the Private Respondent No.1, Sri Dilip Chetri. 

4.  That  the  Applicants  respectfully  submit  that  the  Deputy  Commissioner,

Morigaon  may  be  directed  to  decide  the  matter  within  a  period  of  4(four)

weeks.”

8.     It is seen from the above quoted consensus arrived at amongst the

parties  that  the  Deputy  Commissioner,  Morigaon  presently  the  District

Commissioner, Morigaon was directed to decide as to whether the brick

kiln to be setup by the respondent No.12 should be allowed to run and

was  also  to  consider  as  to  whether  the  same  would  affect  the  writ

petitioners  herein  in  respect  to  their  land  or  the  environment.  It  was

further recorded that the Deputy Commissioner, Morigaon while deciding

the issue shall take into consideration the report of the Pollution Control

Board of Assam, Agricultural Officer as well as the Forest Officials afresh.

In addition to that, it was also recorded that the concerned officials of the

Pollution  Control  Board  of  Assam,  Agricultural  Officer  and  the  Forest

Officer should submit their respective report disclosing the scientific basis

of their reports. 

9.     This Court finds it apposite to take note of that pursuant to the said

directions  issued  by  the  learned  Division  Bench  dated  23.11.2017,  an

order was passed by the Deputy Commissioner, Morigaon on 02.03.2019

whereby the No Objection Certificate which was issued in favour of the

respondent No.12 was rejected.  It  is  under such circumstances,  a writ

petition  was  filed  being  WP(C)  No.4604/2019.  This  Court  vide  the

judgment  and  order  dated  30.08.2023  had  disposed  of  the  said  writ

petition by issuing certain directions. The said directions are mentioned in

paragraph No.12 of  the said  judgment  and order  and for  the  sake of
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convenience, the same are reproduced herein under:- 

12. Accordingly, the instant writ petition, therefore, stands disposed of with the

following observations and directions:- 

(i)  The order  dated 02.03.2019  passed by  the  Deputy  Commissioner,

Morigaon by which the No Objection Certificate issued to the petitioner

dated 02.09.2011 was revoked, is set aside and quashed; 

(ii)  The  Deputy  Commissioner,  Morigaon  is  directed  to  decide  afresh

within  a  period  of  8  (eight)  weeks  from  today  as  regards  the  No

Objection  Certificate  so  issued  in  favour  of  the  petitioner  after

considering the reports of the stake holders and giving opportunity of

hearing to the petitioner as well as the private respondents herein and

also  taking  into  account  the  order  dated  23.11.2017  passed  by  the

Division  Bench of  this  Court  in  WA No.241/2017.  The Department  of

Forest and Environment, Government of Assam as well  as the private

respondents  are  permitted  to  bring  to  the  notice  of  the  Deputy

Commissioner,  Morigaon  any  further  development  in  respect  to  the

Pobitora  Wildlife  Sanctuary  and  more  particularly  to  the  order  dated

26.04.2023  passed  by  the  Supreme  Court  in  T.N.  Godavarman

Thirumulpad , reported in (2023) SC OnLine SC 504. 

(iii) This Court further directs that till  the decision is rendered by the

Deputy Commissioner, Morigaon which this Court directs to do so within

the  period  of  8  (eight)  weeks  from the  date  a  certified  copy  of  the

instant order is served, status-quo be maintained by the parties. 

10.    In the backdrop of the above, this Court had perused the impugned

order dated 19.02.2024. It would be seen that the District Commissioner,

Morigaon had taken into account the report of the Circle Officer, Morigaon

revenue  Circle  as  well  as  the  report  of  the  Divisional  Forest  Officer,

Nagaon  Division.  However,  in  the  said  impugned  order,  there  are  no
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references  to  any  scientific  reports  submitted  afresh  by  the  Pollution

Control Board of Assam as well as the Agricultural Development Officer.

Under  such circumstances,  in  the opinion of  this  Court,  the  impugned

order dated 19.02.2024 is contrary to the specific directions passed by the

learned Division Bench of this Court vide the order dated 23.11.2017 in

WA 241/2017 as well as the directions passed by this Court at paragraph

No.12 (ii) of the judgment and order dated 30.08.2023 passed in WP(C)

No.4604/2019.

11.    Accordingly,  this  Court  interferes with the impugned order dated

19.02.2024 and the same is set aside and quashed. 

12.    Mr. P. K. Goswami, the learned senior counsel appearing on behalf of

the  respondent  No.12  submitted that  for  the  last  12  to  13 years,  the

respondent No.12 has not been able to establish its brick kiln industry

inspite of setting it up with conformity with the new guidelines issued by

the Ministry of Environment and Forest pursuant to the Consent issued by

the Pollution Control Board of Assam. The learned senior counsel for the

respondent No.12 further submitted that after issuance of the Consent to

Operate, the respondent No.12 has also operated its brick kiln industry

and any delay in consideration by the District Commissioner, Morigaon in

respect  to  the  No  Objection  Certificate  would  seriously  affect  the

respondent No.12.

13.    Taking into account the above, this Court disposes of the instant writ

petition with the following observations and directions:-

(i) The Pollution Control Board of Assam is directed to submit a fresh

report as regards the respondent No.12 Brick Kiln within a period of
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4 (four) weeks from today and not later than 23.10.2024 before the

District Commissioner, Morigaon.

(ii) The District Agricultural Officer is also directed to submit a fresh

report to the District Commissioner, Morigaon in respect to the land

wherein  the  respondent  No.12’s  Brick  Kiln  is  established  within

23.10.2024. 

(iii) It is also seen from the impugned order dated 19.02.2024 that

the reports of the Circle Officer, Morigaon Revenue Circle as well as

the  Divisional  Forest  Officer,  Nagaon  Division  have  already  been

submitted,  and  as  such,  there  would  be  no  further  necessity  of

submission of any further report(s).

(iv) This Court directs that upon receipt of the said reports as above

mentioned the District Commissioner, Morigaon shall fix a date for

hearing  the  petitioners  and  the  respondent  No.12.   This  Court

directs  that  the  petitioners  and  the  respondent  No.12  be  heard

before  issuing  any  order.  The  District  Commissioner,  Morigaon,  if

deems necessary may call the concerned officials for arriving at a

decision. The entire exercise  be completed within 4 (four)  weeks

from 23.10.2024.       

                                                                

                                                                                      JUDGE  

Comparing Assistant
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GOVERNMENT OF ASSAM 

           OFFICE OF THE DIVISIONAL FOREST OFFICER  

GUWAHATI WILDLIFE DIVISION::BASISTHA, GUWAHATI-29 

Email ID- dfo.guwahatiwl@gmail.com 

No. B/GWL/ESZ/Pobitora WLS/2024/2397          Dated the 9th September/2024 

To, 

The District Commissioner, 

Morigaon District, Morigaon. 

Sub: Report regarding Activities inside the Eco-sensitive Zone of Pobitora Wildlife 

Sanctuary. 

Ref: RFO, Pobitora Wildlife Range’s letter No. PWL/20/PWLS/2024/633, dtd. 06-09-2024. 

Sir, 

With reference to the above subject, I would like to enclose herewith a copy of the list 

regarding Activities going on within one (1) km. from the boundary of Pobitora Wildlife 

Sanctuary submitted by the Range Forest Officer, Pobitora Wildlife Range vide letter quoted 

under reference. Since the Eco-sensitive Zone of Pobitora Wildlife Sanctuary has not been 

notified, hence, as per the directives dated 11-12-2018 of the Hon’ble Supreme Court in the 

WP(C) No. 202/1995 T.N. Godavarman Thirumulpad -Vs- the UoI & Ors, the Eco-sensitive 

Zone around Pobitora Wildlife Sanctuary stands at ten (10) km. from the boundary of Pobitora 

Wildlife Sanctuary. No mining activities inside the Eco-sensitive Zone are to be permitted and 

any other activity should be regulated as per the Guidelines for declaration of Eco-sensitive 

Zone (2011 guidelines) by MoEF & CC. 

The undersigned could collect data of activities going on within 1 km from the 

boundary. Hence, I request you to kindly take necessary action in this regard. 

This is for your kind information and necessary action. 

Enclo: As stated above. 

Yours faithfully, 

 

Divisional Forest Officer, 

Guwahati Wildlife Division, 

Basistha, Guwahati-29. 

No. A/GWL/ESZ/Pobitora WLS/2024/1726          Dated the 9th September/2024 

Copy to- 

 The Principal Chief Conservator of Forests, Wildlife & Chief Wildlife Warden, Assam, 

Aranya Bhawan, Panjabari, Guwahati-37, for his kind information and necessary action. 

 

Divisional Forest Officer, 

Guwahati Wildlife Division, 

Basistha, Guwahati-29. 
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ANNEXURE-A 

 

 

Photographs 
 

 
 

 
 

Fig 1: visit by committee at M/s Bhabani Brick Industry, (BBA), Village 

Sativeti, Chengmari Kisam, Dist.: Morigaon, Assam 

 
 

 

Fig 2: visit by committee at M/s BBD Brick Industry, Unit-I & Unit-II 

Mayong, Dhekiabari, Dist.: Kamrup, Assam  
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Fig 3: M/s Pashpati Nath Bricks (PNB), Dhekiabari, Govali, Dist.: Kamrup, 

Assam 
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REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

I.A. NOS. 131377, 147102, 195467, 195468, 
205092 OF   2022,

I.A. NOS.   162283 AND 162284 OF 2022
IN 

I.A. D. NO. 125746 OF 2022

WITH

I.A. NOS. 118604, 118606, 119400, 119401, 119404,
137132, 137138, 137140 AND 137143 OF 2022

I.A. NOS. 5764, 6804 AND 10911 OF 2023

IN THE MATTER OF:

WRIT PETITION (CIVIL) NO. 202 OF 1995

IN RE: T.N. GODAVARMAN THIRUMULPAD
           ...PETITIONER(S)

 
VERSUS

UNION OF INDIA AND OTHERS        ...RESPONDENT(S)

J U D G M E N T

B.R. GAVAI, J.

I.A. NO. 131377 OF 2022:

1. The present I.A. is filed by the Union of India praying for

modification/clarification of the order passed by this Court

1
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dated 3rd June 20221 in I.A. No. 1000 of 2003 in WP(C) No.

202 of 1995.

2. The  applicant  specifically  seeks  modification  of  the

directions contained in paragraphs 56.1 and 56.5 of the order

dated  3rd June  2022  (supra).  The  said  paragraphs  are

reproduced hereinbelow:

“56.1. Each protected forest,  that is, national
park or wildlife sanctuary must have an ESZ of
minimum  one  kilometre  measured  from  the
demarcated boundary of such protected forest
in  which  the  activities  proscribed  and
prescribed in the Guidelines of 9-2-2011 shall
be  strictly  adhered  to.  For  Jamua  Ramgarh
Wildlife Sanctuary, it shall be 500 m so far as
subsisting activities are concerned.
……….
56.5. In the event any activity is already being
undertaken  within  the  one  kilometre  or
extended buffer zone (ESZ),  as the case may
be, of any wildlife sanctuary or national park
which  does  not  come  within  the  ambit  of
prohibited  activities  as  per  the  9-2-2011
Guidelines, such activities may continue with
permission of the Principal Chief Conservator
of Forests of each State or Union Territory and
the  person  responsible  for  such  activities  in
such  a  situation  shall  obtain  necessary
permission  within  a  period  of  six  months.
Such  permission  shall  be  given  once  the
Principal  Chief  Conservator  of  Forests  is
satisfied that  the activities concerned do not
come  within  the  prohibited  list  and  were

1 (2022) 10 SCC 544
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continuing prior to passing of this order in a
legitimate  manner.  No  new  permanent
structure  shall  be  permitted  to  come  up  for
whatsoever purpose within the ESZ.”

3. The clarification/modification of paragraph 56.1 of the

order dated 3rd June 2022 (supra) is sought to the extent that

the  Eco-Sensitive  Zones  (for  short,  “ESZs”)  which  have

already  been  notified  (final  and  draft)  by  the  Ministry  of

Environment Forests and Climate Change (for short, “MoEF &

CC”)  or  the proposals  for  which have been received in the

Ministry  be  exempted  from  the  directions  therein.   The

applicant  also  sought  modification  to  the  extent  that

paragraph 56.1 of the order dated 3rd June 2022 (supra) may

not  be  made  applicable  where  National  Parks  and  Wildlife

Sanctuaries are located along inter-State boundaries and/or

common  boundaries.   Modification/clarification  of  the

directions in paragraph 56.5 of the order dated 3rd June 2022

(supra) in its entirety is additionally sought.

4. We have heard Ms. Aishwarya Bhati, learned Additional

Solicitor General (for short, “ASG”) appearing on behalf of the

applicant,  Shri  K.  Parameshwar,  learned  amicus  curiae as
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well as Senior Counsel appearing on behalf of various State

Governments.

5. It is submitted that the Government of India has already

issued Guidelines on 9th February 2011 (hereinafter referred

to as the “said Guidelines”) for declaration of ESZs around

National Parks and Wildlife Sanctuaries.  The said Guidelines

were framed after consulting the National Board for Wildlife

(hereinafter  referred  to  as  “NBWL”),  and  all  the  State  and

Union Territory Governments.  The said Guidelines provide a

detailed procedure for submitting a proposal for declaration of

the areas around National Parks and Wildlife Sanctuaries as

ESZs.  It is further submitted that the said Guidelines itself

contain  various  activities  which  have  been  categorized  as

prohibited, regulated and permitted. 

6. It is further submitted that the direction as contained in

paragraph 56.5 of the order dated 3rd June 2022 (supra) is

likely to cause great hardship to the citizens residing in the

ESZs.  It is further submitted that the said directions provide

that if  any activity is already being undertaken within one

kilometre or extended buffer zone (ESZ), and which does not
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come within the ambit of prohibited activities as per the said

Guidelines, such activities may continue with the permission

of  the  Principal  Chief  Conservator  of  Forests  (for  short,

“PCCF”)  of  each  State  or  Union  Territory  and  the  person

responsible for such activities in such a situation shall obtain

necessary permission within a period of six months. The said

Guidelines  further  provide  that  such  permission  shall  be

given once the PCCF is satisfied that the activities concerned

do not come within the prohibited list and were continuing

prior to  passing of  this  Court’s  order dated 3rd June 2022

(supra) in a legitimate manner.  It is further submitted that

the  direction  that  no  new  permanent  structure  shall  be

permitted  to  come  up  for  whatsoever  purpose  within  the

ESZs would also cause great hardship.

7. It is further submitted that insofar as the direction in

paragraph 56.1 of the order dated 3rd June 2022 (supra) is

concerned,  it  mandates  that  each protected  forest,  that  is,

National  Park or  Wildlife  Sanctuary,  must  have  an ESZ of

minimum  one  kilometre  measured  from  the  demarcated

boundary  of  such  protected  forest  in  which  the  activities
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proscribed  and  prescribed  in  the  said  Guidelines  shall  be

strictly  adhered  to.  Insofar  as  Jamua  Ramgarh  Wildlife

Sanctuary is concerned, it is directed that the ESZ shall be

500 meters so far as subsisting activities are concerned.

8. The  learned  ASG,  amicus  curiae and  Senior  Counsel

appearing  on  behalf  of  various  States  submitted  that  in

respect  of  various National  Parks and Wildlife  Sanctuaries,

already final  notifications had been issued, prescribing the

boundaries  for  the  ESZs.  In  some  cases,  the  draft

notifications  are  pending  and  in  some  other  cases,  the

proposals  for  issuance  of  draft  and  final  notifications  are

pending with the Government of India. 

9. It is submitted that there cannot be a uniform boundary

for  all  the  National  Parks  and  Wildlife  Sanctuaries.   It  is

further  submitted  that  there  cannot  also  be  a  uniform

boundary for a particular National Park or Wildlife Sanctuary.

At times, it  may be longer on one side and shorter on the

other side depending on various circumstances.

10. It is submitted that the rights of the citizens who are

residing  in  the  Protected  Areas  are  settled  under  the
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provisions of Sections 18 to 25A of the Wild Life (Protection)

Act,  1972  (hereinafter  referred  to  as  “1972  Act”)  whereas

there is no settlement of rights of citizens residing in ESZs.

The  citizens  therein  continue  to  reside  and  are  also

continuing with their daily avocation like farming etc.  It is

submitted  that  various  developmental  activities  like

construction  of  schools,  dispensaries,  anganwadis,  public

health  centres  etc.  are  required  to  be  undertaken in  such

areas.  Not only that,  but if  the direction not to make any

construction is continued, the persons residing therein would

not be in a position to construct or reconstruct houses on

their own land.  It is submitted that the procedure prescribed

for obtaining the permission of the PCCF is very tedious. If

such a direction is issued, the PCCF would be left with no

other work but to consider the applications for continuation

of such activities. 

11. It  is  further  submitted  that  though  this  Court  has

observed in paragraph 54 of the order dated 3rd June 2022

(supra)  that  the  said  Guidelines  are  reasonable,  it  has
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nevertheless issued directions which are in conflict with the

said Guidelines.

12. It is further contended that the issue in I.A. No. 1000 of

2003 was restricted to prohibition of mining activities in and

around Jamua Ramgarh Wildlife Sanctuary and prescribing

ESZs for the said Wildlife Sanctuary only.  As such, various

State Governments did not have an opportunity to address

this Court.

13. Having  considered  the  rival  submissions,  we  find  it

appropriate to refer to various orders passed by this Court on

the issue of ESZs/Buffer Zones.

14. The first of  such orders was passed by this Court on

16th September 20052.  It will be relevant to refer to paragraph

13 of the said order, which reads thus:

“13. We have perused the affidavit dated 14-9-
2005 filed by Mr Anurag Bajpai  on behalf  of
MoEF and the statement showing the grant of
temporary working permit in the last two years
i.e.  from  1-1-2003  to  31-12-2004  in  the
national  parks,  sanctuaries  and  forest  area.
This is despite the order passed by this Court
restraining the mining activities in these areas.
Learned  amicus  curiae  submits  that  the
inspection of  the government record shows a

2 (2006) 5 SCC 25
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dismal  picture  and  he  would  shortly  file  an
application  for  taking  appropriate  action
against the persons concerned. Pending filing
of the said application and further orders, we
again  reiterate  that  without  compliance  with
the  environmental  laws,  in  particular  the
permission  under  the  Forest  (Conservation)
Act, 1980, no temporary working permission or
temporary permit or any other permission by
whatever  name  called  shall  be  granted  for
mining  activities  in  the  aforesaid  areas.  We
further  direct  that  no  mining  activity
would  continue  under  any  temporary
working permit or permission which may
have  been  granted.  It  appears  from  the
chart filed with the affidavit of Mr Anurag
Bajpai  that  no  temporary  working
permission is in operation as of today. If it
is  otherwise,  an  affidavit  to  that  effect
shall be filed within two weeks giving the
particulars of such permission.” 

[emphasis supplied]

15. It can thus clearly be seen that this Court directed that

no mining activity would be permitted to continue under any

temporary  working  permit  or  permission  which  may  have

been granted.

16. It will further be relevant to refer paragraph 15 of the

said order, which reads thus:

“15. MoEF is directed to place on record within
three weeks its  viewpoint  on the question of
area of buffer zone and other related matters
such as should it be universal or place specific.
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This should be done after also obtaining the
viewpoint of the National Board of Wildlife.”

17. It can thus be seen from the said paragraph that this

Court directed MoEF to place on record within three weeks

its viewpoint on the question of area of buffer zone and other

related  matters  such  as  should  it  be  universal  or  place

specific. The Court further directed that this should be done

after obtaining the viewpoint of the NBWL.

18. The  second  of  such  orders  is  passed  on  4th August

20063.   The  said  order  basically  pertains  to  banning  the

mining  activities  in  the  National  Parks,  Sanctuaries  and

forest  areas.   The  Court  laid  down various  pre-conditions

wherein temporary working permits could be granted.

19. The next order is passed on 4th December 20064.  In the

said  order,  the  Court  expressed  its  anguish  towards  the

various State Governments for  not responding to the letter

issued  by  MoEF  dated  27th May  2005  requiring  them  to

initiate  measures  for  identification  of  suitable  areas  and

submit detailed proposals at the earliest.  It will be relevant

3 (2010) 13 SCC 740
4 (2011) 15 SCC 791
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to refer to paragraphs 3 and 4 of the said order, which read

thus:

“3. The  order  earlier  passed  on  30-1-2006
[Goa  Foundation v. Union  of  India,  (2011)  15
SCC  793]  refers  to  the  decision  which  was
taken on 21-1-2002 to notify the areas within
10 km of the boundaries of national parks and
sanctuaries as eco-sensitive areas. The Letter
dated  27-5-2005  is  a  departure  from  the
decision of 21-1-2002. For the present, in this
case, we are not considering the correctness of
this  departure.  That  is  being  examined  in
another case separately. Be that as it may, it is
evident that the States/Union Territories have
not given the importance that is required to be
given  to  most  of  the  laws  to  protect
environment made after Rio Declaration, 1992.

4. The  Ministry  is  directed  to  give  a  final
opportunity to all  States/Union Territories to
respond  to  its  Letter  dated  27-5-2005.  The
State  of  Goa  also  is  permitted  to  give
appropriate  proposal  in  addition  to  what  is
said to have already been sent to the Central
Government.  The communication sent  to  the
States/Union  Territories  shall  make  it  clear
that  if  the  proposals  are  not  sent  even  now
within a period of four weeks of receipt of the
communication from the Ministry, this Court
may  have  to  consider  passing  orders  for
implementation of the decision that was taken
on 21-1-2002, namely, notification of the areas
within  10  km  of  the  boundaries  of  the
sanctuaries  and  national  parks  as  eco-
sensitive  areas  with  a  view  to  conserve  the
forest,  wildlife  and  environment,  and  having
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regard to the precautionary principles.  If  the
States/Union Territories  now fail  to  respond,
they would do so at their own risk and peril.”

20. It can be seen that this Court refers to its earlier order

dated 30th January 2006 wherein a reference is made to the

decision dated 21st January 2002 to notify the areas within

10  kilometres  of  the  boundaries  of  National  Parks  and

Sanctuaries  as  ESZs.   Though the  order  records  that  the

letter dated 27th May 2005 is a departure from the decision

taken on 21st January 2002, the Court observes that, in the

said case, the Court was not considering the correctness of

the said departure.  The Court therefore directed the Ministry

to give a final opportunity to all States/Union Territories to

respond to its Letter dated 27th May 2005.  The said order

states  that  the  communication should mention that  if  the

proposals were not sent within a period of four weeks from

the  receipt  of  the  communication  from  the  Ministry,  this

Court  may  have  to  consider  passing  orders  for

implementation  of  the  decision  that  was  taken  on  21st

January  2002,  i.e.,  notification  of  the  areas  within  10
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kilometres of the boundaries of the sanctuaries and National

Parks as ESZs.

21. The next order of this Court is dated 21st April 2014 in

the case of Goa Foundation v. Union of India and Others5.

It will be relevant to refer to the following observations of this

Court in the said order:

“49. ……The result is that the order passed by
this Court saying that there will be no mining
activity  within  one  kilometre  safety  zone
around national park or wildlife sanctuary has
to  be  enforced  and  there  can  be  no  mining
activities  within  this  area  of  one  kilometre
from  the  boundaries  of  national  parks  and
wildlife sanctuaries in the State of Goa.”

22. The Court has clarified that there shall be no mining

activity  within  one  kilometre  of  the  safety  zone  around

National Park or Wildlife Sanctuary and that this has to be

enforced.  It is also reiterated that there can be no mining

activities  within  this  area  of  one  kilometre  from  the

boundaries of National Parks and Wildlife Sanctuaries in the

State of Goa.

23. The Court thereafter refers to the earlier order dated 4th

December 2006 (supra) in the said case and observed thus:

5 (2014) 6 SCC 590
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“50.  ……..It will be clear from the order dated
4-12-2006  [Goa  Foundation v. Union  of  India,
(2011)  15  SCC  791]  of  this  Court  that  this
Court  has  not  passed  any  orders  for
implementation of the decision taken on 21-1-
2002  to  notify  areas  within  10  km  of  the
boundaries  of  national  parks  or  wildlife
sanctuaries as eco-sensitive areas with a view
to  conserve  the  forest,  wildlife  and
environment.  By  the  order  dated  4-12-2006
[Goa  Foundation v. Union  of  India,  (2011)  15
SCC 791] of this Court, however, the Ministry
of  Environment  and  Forests,  Government  of
India, was directed to give a final opportunity
to  all  States/Union  Territories  to  respond  to
the proposal and also to refer to the Standing
Committee  of  the  National  Board  for  Wildlife
the cases in which environment clearance has
already  been  granted  in  respect  of  activities
within the 10 km zone from the boundaries of
the  wildlife  sanctuaries  and  national  parks.
There  is,  therefore,  no  direction,  interim  or
final, of this Court prohibiting mining activities
within  10  km of  the  boundaries  of  national
parks or wildlife sanctuaries.”

24. It  could  thus be seen that  the  Court  has  specifically

observed  that  this  Court  had  not  passed  any  orders  for

implementation of the decision taken on 21st January 2002

to  notify  areas  within  10  kilometres  of  the  boundaries  of

National Parks or Wildlife Sanctuaries as ESZs with a view to

conserve  the  forest,  wildlife  and  environment.   The  Court

therefore clarified that there is no direction, interim or final,
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prohibiting  mining  activities  within  10  kilometres  of  the

boundaries of National Parks or Wildlife Sanctuaries.

25. It will be relevant to refer to paragraphs 87.3 and 88.1

of the said order, which read thus:

“87.3. Until  the  order  dated  4-8-2006  [T.N.
Godavarman  Thirumulpad v. Union  of  India,
(2010) 13 SCC 740] of this Court is modified
by  this  Court  in  IA  No.  1000  in T.N.
Godavarman  Thirumulpad v. Union  of  India,
there can be no mining activities within one
kilometre  from  the  boundaries  of  national
parks and sanctuaries in Goa.

88.1. MoEF will issue the notification of eco-
sensitive zones around the national park and
wildlife sanctuaries of Goa after following the
procedure discussed in this judgment within a
period of six months from today.”

26. It can thus be seen that this Court has held that until

the order dated 4th August 2006 (supra) is modified by this

Court  in  IA  No.  1000  of  2003  in the  case  of  T.N.

Godavarman Thirumulpad v. Union of India, there can be

no  mining  activities  within  one  kilometre  from  the

boundaries of National Parks and Sanctuaries in Goa.  The

Court further directed MoEF to issue the notification of ESZs

around the  National  Park and Wildlife  Sanctuaries  of  Goa

after following the procedure discussed in the said judgment.
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The  same was  directed  to  be  done  within  a  period  of  six

months from the date of the said order.

27. The next relevant order would be dated 11th December

2018.  It will be relevant to refer to the following part of the

said order:

“The learned ASG has informed us that
there are 104 National Parks and 558 Wildlife
Sanctuaries  making  a  total  of  662  National
Parks and Wildlife Sanctuaries in the country. 

The proposals for declaring areas around
these National Parks and Wildlife Sanctuaries
as Eco Sensitive Zone have been received from
State  Governments  /  UT Administrations  for
641 National  Parks and Wildlife  Sanctuaries.
No proposals have been received in respect of
21 National Parks and Wildlife Sanctuaries. 

The  proposals  have  been  accepted  and
Notification has been issued in respect of 289
National Parks and Wildlife Sanctuaries as on
26.11.2018  and  draft  Notification  has  been
prepared in respect of 206 National Parks and
Wildlife Sanctuaries. 

The  declaration  with  regard  to  Eco
Sensitive  Zone  is  under  process  with  the
Ministry of Environment, Forests and Climate
Change  (MoEF)  as  well  as  with  the  State
Governments  in  respect  of  4  146  National
Parks and Wildlife Sanctuaries. 

We expect  the Ministry  of  Environment,
Forests and Climate Change to actively pursue
the preparation of the draft Notification and to
issue a final Notification at the earliest.
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The proposals for 21 National Parks and
Wildlife  Sanctuaries  in  respect  of  which
proposals  have  not  yet  been  received  by  the
MOEF are as follows:- 

……..
It  is  submitted  by  the  learned  Amicus

that  this  issue  has  been  pending  since
sometime in  December,  2006.  12  years  have
gone-by but no effective steps have been taken
by  the  State  Governments  in  respect  of  the
National  Parks  and  Wildlife  Sanctuaries
mentioned above. 

Under the circumstances, we direct that
an area of 10 Kms around these 21 National
Parks and Wildlife Sanctuaries be declared as
Eco  Sensitive  Zone  by  the  MoEF.  The
declaration  be  made  by  the  MoEF  at  the
earliest. 

Liberty  is  granted  to  the  State
Governments  to  move  an  application  for
modification of this order along with proposal
only  two  weeks  after  submission  of  the
proposals to the MoEF.”

28. It  can  be  seen  that  this  Court  has  recorded  the

submissions of the learned ASG that there were 104 National

Parks and 558 Wildlife  Sanctuaries  making a  total  of  662

National Parks and Wildlife Sanctuaries in the country.  It

was further recorded that the proposals for declaring areas

around  these  National  Parks  and  Wildlife  Sanctuaries  as

ESZs had been received from the State Governments/Union

17

155

172



Territories.  It  can further be seen that no proposals have

been received in respect  of  21 National  Parks  and Wildlife

Sanctuaries.  It further recorded that the proposals had been

accepted and notification had been issued in respect of 289

National Parks and Wildlife Sanctuaries as on 26th November

2018 and draft notification had been prepared in respect of

206  National  Parks  and  Wildlife  Sanctuaries.   The  Court

therefore  expected  the  MoEF & CC to  actively  pursue  the

preparation  of  the  draft  Notification  and  to  issue  a  final

Notification  at  the  earliest.   The  Court  then  recorded  21

National Parks and Wildlife Sanctuaries in respect of which

proposals  have  not  yet  been  received  by  the  MoEF  &  CC

alongside its anguish that though 12 years had been passed,

no effective steps have been taken by the State Governments

in  respect  of  the  National  Parks  and  Wildlife  Sanctuaries

named in the said order.  Therefore, the Court directed that

an area of 10 kilometres around these 21 National Parks and

Wildlife Sanctuaries be declared as ESZs by the MoEF & CC.

Liberty was granted to the State Governments to move an

application for  modification of  the  said order.   However,  it
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further directed that the application should be along with the

proposal for declaration of ESZs. 

29. It is to be noted that the learned Judges of this Court,

in the case of Goa Foundation6, had directed that the MoEF

& CC  shall  follow  the  procedure  and  issue  notification  of

ESZs under Rule  5 of  the  Environment  (Protection)  Rules,

1986 (hereinafter referred to as “1986 Rules”).  The relevant

provisions of the 1986 Rules are reproduced hereinbelow:

“5.  Prohibition  and  restriction  on  the
location of industries and the carrying on
of  processes  and  operations  in  different
areas.—(1) The Central Government may take
into  consideration the  following  factors  while
prohibiting  or  restricting  the  location  of
industries  and carrying  on  of  processes  and
operations in different areas:

(i)  Standards  for  quality  of
environment  in  its  various  aspects
laid down for an area.
(ii) The maximum allowable limits of
concentration  of  various
environmental pollutants (including
noise) for an area.
(iii) The likely emission or discharge
of environmental pollutants from an
industry,  process  or  operation
proposed  to  be  prohibited  or
restricted.

6 (2014) 6 SCC 590
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(iv)  The  topographic  and  climatic
features of an area.
(v)  The  biological  diversity  of  the
area  which,  in  the  opinion  of  the
Central  Government  needs  to  be
preserved.
(vi) Environmentally compatible land
use.
(vii)  Net  adverse  environmental
impact  likely  to  be  caused  by  an
industry,  process  or  operation
proposed  to  be  prohibited  or
restricted.
(viii)  Proximity  to  a  protected  area
under the Ancient Monuments and
Archaeological  Sites  and  Remains
Act,  1958 or  a  sanctuary,  National
Park,  game  reserve  or  closed  area
notified as such under the Wild Life
(Protection)  Act,  1972  or  places
protected  under  any  treaty,
agreement  or  convention  with  any
other  country  or  countries  or  in
pursuance of any decision made in
any  international  conference,
association or other body.
(ix) Proximity to human settlements.
(x)  Any  other  factor  as  may  be
considered  by  the  Central
Government  to  be  relevant  to  the
protection of the environment in an
area.

(2) While prohibiting or restricting the location
of industries and carrying on of processes and
operations in an area, the Central Government
shall  follow  the  procedure  hereinafter  laid
down.
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(3)  (a)  Whenever  it  appears  to  the  Central
Government  that  it  is  expedient  to  impose
prohibition or restrictions on the location of an
industry or the carrying on of processes and
operations in an area, it may, by notification in
the Official Gazette and in such other manner
as  the  Central  Government  may  deem
necessary from time to time, give notice of its
intention to do so.

(b)  Every  notification  under  clause
(a)  shall  give  a brief  description of
the area, the industries, operations,
processes in that area about which
such notification pertains and also
specify  the  reasons  for  the
imposition  of  prohibition  or
restrictions  on  the  location  of  the
industries  and  carrying  on  of
processes or operations in that area.
(c) Any person interested in filing an
objection  against  the  imposition  of
prohibition  or  restrictions  on
carrying  on  of  processes  or
operations as notified under clause
(a)  may  do  so  in  writing  to  the
Central  Government  within  sixty
days from the date of publication in
the  notification  in  the  Official
Gazette.
(d)  The  Central  Government  shall
within a period of one hundred and
twenty  days  from  the  date  of
publication of the notification in the
Official  Gazette  consider  all  the
objections  received  against  such
notification and may  [within  [seven
hundred and twenty-five days [, and
in  respect  of  the  States  of  Assam,
Meghalaya,  Arunachal  Pradesh,
Mizoram,  Manipur,  Nagaland,
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Tripura,  Sikkim  and  Jammu  and
Kashmir  in  exceptional
circumstance  and  for  sufficient
reasons  within  a  further  period  of
one hundred and eighty days,]] from
such  date  of  publication]  impose
prohibition  or  restrictions  on
location of such industries and the
carrying  on  of  any  process  or
operation in an area:

 [Provided  that  on  account  of  COVID-19
pandemic, for the purpose of this clause, the
period of validity of the notification expiring in
the financial  year 2020-2021 and 2021-2022
shall be extended up to [30th June, 2022] or
six months from the end of the month when
the  relevant  notification  would  have  expired
without any extension, whichever is later.]
 [(4)  Notwithstanding  anything  contained  in
sub-rule  (3),  whenever  it  appears  to  the
Central Government that it is in public interest
to do so, it may dispense with the requirement
of notice under clause (a) of sub-rule (3).]”

30. It  is  to  be  noted  that  Rule  5  of  the  1986  Rules

prescribes  a  detailed  procedure  for  issuing  notification

prohibiting  or  restricting  various activities  in  the  specified

areas.   The  said  power  flows  from  Sections  3(v)  of  the

Environment (Protection) Act, 1986 (hereinafter referred to as

“1986 Act”).  
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31. A perusal of clause (viii) of sub-rule (1) of Rule 5 of the

1986 Rules would reveal that one of the factors that has to be

taken into consideration for declaring ESZ is the proximity to

a  sanctuary,  National  Park,  game  reserve  or  closed  area

notified, as such under the 1972 Act.  Sub-rule 3(a) of Rule 5

of the 1986 Rules requires that whenever it appears to the

Central Government that it is expedient to impose prohibition

or restrictions, it is required to give notice of its intention to

do so by notification in the Official Gazette and in such other

manner  as  the  Central  Government  may  deem  necessary

from time to time.  As per sub-rule 3(b) of Rule 5, every such

notification is required to give a brief description of the area,

the industries, operations processes in that area about which

such notification pertains and also specify  the reasons for

the imposition of prohibition or restrictions on the location of

the industries on carrying out of the processes or operations

in that area. Accordingly, as per sub-rule 3(c) of Rule 5, any

person interested in filing an objection is entitled to file an

objection to the Central Government within sixty days from

the  date  of  publication  in  the  notification  in  the  Official
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Gazette.   The  Central  Government  thereafter  within  the

prescribed period provided under clause (d) of sub-rule (3) of

Rule 5 of the 1986 Rules is required to issue a notification in

the Official Gazette imposing such prohibition or restrictions

in an area.  This is required to be done only after considering

all the objections received under clause (c) of sub-rule (3) of

Rule 5 of the 1986 Rules.  It can thus be seen that a detailed

procedure is prescribed under the 1986 Rules for notifying

ESZs.

32. It is to be noted that MoEF & CC has issued the said

Guidelines for declaration of ESZs around the National Parks

and Wildlife Sanctuaries. 

33. The  said  Guidelines  refer  to  a  meeting  of  the  Indian

Board  for  Wildlife  held  on  21st January  2002,  in  which

“Wildlife Conservation Strategy-2002” was adopted.  Point No.

9 of the said Strategy envisaged that lands falling within 10

kilometres  of  the  boundaries  of  National  Parks  and

Sanctuaries  should  be  notified  as  eco-fragile  zones  under

Section 3(v) of the 1972 Act and clause (viii) of sub-rule (1) of

Rule 5 of the 1986 Rules.  It further states that when the
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views were obtained from all the State Governments, some of

the State Governments had raised concern over applicability

of 10 kilometres range from the Protected Area boundary and

informed that most of the human habitation and other areas

including important cities in these States would come under

the  purview  of  ESZs  and  will  adversely  affect  the

development.  The said Guidelines also refer to the National

Wildlife Action Plan (2002-2016).  The NBWL, in its meeting

held  on  17th March  2005,  decided  that  the  delineation  of

ESZs would have to be site specific and relate to regulation

rather  than  prohibition  of  specific  activities.   The  said

decision was communicated to all the State Governments for

compliance vide letter dated 27th May 2005.  

34. The said Guidelines thereafter refer to the directions of

this  Court  dated 4th December 2006.  It  also refers to the

statutory  provisions as  contained in  Section 5C (1)  of  the

1972 Act, Section 3 of the 1986 Act and Rule 5 of the 1986

Rules.   The  said  Guidelines  state  that  the  purpose  of

declaring ESZs around National Parks and Sanctuaries is to

create some kind of Shock Absorber for the Protected Areas.
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They would also act as a transition zone from areas of high

protection  to  areas  involving  lesser  protection.   It  also

reiterates the decision of the NBWL that the activities in the

ESZs would be of a regulatory nature rather than prohibitive

nature unless and otherwise so required.  Paragraph 4 of the

said  Guidelines  notes  that  many  of  the  existing  Protected

Areas  have  already  undergone  tremendous  development  in

close  vicinity  to  their  boundaries.  It  refers  to  the  Guindy

National  Park,  Tamil  Nadu,  Sanjay  Gandhi  National  Park,

Maharashtra,  etc.  and  notes  that  the  Protected  Areas  are

lying in the urban set up.  It therefore observes that defining

the extent of  ESZs around Protected Areas will  have to be

kept  flexible  and Protected  Area  specific.  It  notes  that  the

width of  ESZs and type of  regulations will  differ from one

Protected Area to  another  Protected Area.  It  however  notes

that, as a general principle, the width of the ESZs could go

up to 10 kilometres around a Protected Area as provided in

the Wildlife Conservation Strategy-2002.  It further notes that

in  case  where  sensitive  corridors,  connectivity  and

ecologically important patches, crucial for landscape linkage,

are  even  beyond  10  kilometres  width,  these  should  be
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included in the ESZs.  It further notes that even in context of

a particular Protected Area, the distribution of an area of the

ESZ  and  the  extent  of  regulation  may  not  be  uniform all

around and it could be of variable width and extent.   The

said Guidelines notes that though the directions were issued

by this Court to all the States/Union Territories, except a few

States, several other States/Union Territories have not come

forward with the proposals for declaration of ESZs.  It was

observed that this could be perhaps for want of guidelines in

this regard.  It further notes that this Court in its judgment

and  order  dated  3rd December  2010  in  a  case  relating  to

construction of  park at  Noida near  Okhla Bird Sanctuary,

observed that the ESZs around the Protected Areas had not

been notified as the Government of India had not issued any

guidelines in this regard.

35.It  thereafter  refers  to  the  Committee  under  the

Chairmanship of Shri Pronab Sen for identifying parameters

for designating Ecologically Sensitive Areas in India.

36. The said Guidelines thereafter state in paragraph 6 that

the  basic  aim  of  notifying  ESZs  is  to  regulate  certain
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activities around National Park and Wildlife Sanctuary so as

to  minimize  the  negative  impact  of  such  activities  on  the

fragile ecosystem encompassing the Protected Area.  It states

that the first step towards it is to prepare an inventory of the

different  land  use  patterns  and  the  different  types  of

activities, types and number of industries operating around

each of the Protected Area as well as important Corridors.   It

states  that  the  inventory  could  be  done by  the  concerned

Range Officers, who can take a stock of activities within 10

kilometres of the range.   It further notes that a Committee

comprising of  the concerned Wildlife  Warden, an Ecologist,

an official from the Local Self Government and an official of

the  Revenue  Department  of  the  concerned  area,  could  be

formed to suggest the following:

(i) Extent  of  eco-sensitive  zones  for  the

Protected Area being considered. 

(ii) The requirement of such a zone to act as

a shock absorber

(iii) To  suggest  the  best  methods  for

management  of  the  eco-sensitive  zones,

so suggested. 
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(iv) To  suggest  broad  based  thematic

activities  to  be  included  in  the  Master

Plan for the region.

37. It  further  notes  that  based  on  the  above,  the  Chief

Wildlife Warden could group the activities under the following

categories:- 

(i) Prohibited 

(ii) Restricted with safeguards. 

(iii) Permissible

38. The  said  Guidelines  thereafter  note  that  once  the

proposal  for  ESZs has been finalized,  the same should be

forwarded  to  the  MoEF  &  CC  for  further  processing  and

notification.  An  indicative  list  of  details  that  need  to  be

submitted along with the proposals is also appended to the

said Guidelines.

39. The  said  Guidelines  further  note  that  where  the

boundary of a Protected Area abuts the boundary of another

State/Union  Territory  where  it  does  not  form part  of  any

Protected  Area,  it  should  be  the  endeavour  of  both  the

State/Union  Territory  Governments  to  have  a  mutual
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consultation and decide upon the width of the ESZs around

the  Protected  Area  in  question.  The  said  Guidelines

emphasize that the State Government should endeavour to

convey a very strong message to the public that ESZs are not

meant to hamper their day to day activities, but instead, are

meant to protect the precious forests/Protected Areas in their

locality  from  any  negative  impact,  and  also  to  refine  the

environment  around the  Protected Areas.   It  further  notes

that  these  guidelines  are  indicative  in  nature  and  the

State/Union Territory Governments may use these as basic

framework  to  develop  specific  guidelines  applicable  in  the

context  of  their  National  Parks,  Wildlife  Sanctuaries,

important  corridors  etc.  with  a  view  to  minimizing  and

preferably  eliminating  any  negative  impact  on  Protected

Areas.

40. A list  of  the activities which are prohibited,  regulated

and  permitted  is  contained  in  Annexure-I  of  the  said

Guidelines, which reads thus:  

Sl. 
No.

Activity Prohibited Regulated Permitte
d

Remarks

1. Commercial 
mining

Y Regulation 
sill not 
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prohibit the 
digging of 
earth for 
construction 
or repair of 
houses for 
manufacture 
of country 
tiles or bricks
for housing 
for personal

2. Felling of 
trees

Y With 
permission 
from 
appropriate 
authority

3. Setting of 
saw mills

Y

4. Setting of 
industries 
causing 
pollution 
(Water, Air, 
Soil., Noise, 
etc.)

Y

5. Establishme
nt of hotels 
and resorts

Y As per 
approved 
master plan, 
which takes 
care of 
habitats 
allowing no 
restriction on 
movement of 
wild animals

6. Commercial 
use of 
firewood

Y For hotels 
and other 
business 
related 
establishment
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7. Drastic 
change of 
agriculture 
systems

Y

8. Commercial 
use of 
natural 
water 
resources 
including 
ground 
water 
harvesting

Y As per 
approved 
master plan, 
which takes 
care of 
habitats 
allowing no 
restriction on 
movement of 
wild animals.

9. Establishme
nt of major 
hydroelectri
c projects

Y

10. Erection of 
electrical 
cable

Y Promote 
underground 
cabling

11. Ongoing 
agriculture 
and 
horticulture
practices 
local 
communitie
s 

Y However, 
excessive 
expansion of 
some of these
activities 
should be 
regulated as 
per the 
master plan

12. Rain Water 
harvesting

Y Should be 
actively 
promoted

13. Fencing of 
premises of 
hotels and 
lodges

Y

14. Organic 
farming

Y Should be 
actively 
promoted
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15. Use of 
polythene 
bags by 
shopkeepers

Y

16. Use of 
renewable 
energy 
sources

Y Should be 
actively 
promoted

17. Widening of 
roads

Y This should 
be done with 
proper EIA 
and 
mitigation 
measures

18. Movement 
of vehicular 
traffic at 
night

Y For 
commercial 
purpose

19. Introduction
of exotic 
species 

Y

20. Use of 
production 
of any 
hazardous 
substances

Y

21. Undertaking
activities 
related to 
tourism like
over-flying 
the National
Park are by 
any aircraft,
hot-air 
balloons

22. Protection of
hill slopes 
and river 
banks

Y As per the 
master plan
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23. Discharge of
effluents 
and solid 
waste in 
natural 
water bodies
or 
terrestrial 
are 

Y

24. Air and 
vehicular 
pollution

Y

25. Sign board 
& hoardings

Y As per the 
master plan

26. Adoption of 
green 
technology 
for all 
activities

Y Should be 
actively 
promoted.

41. It is to be noted that this Court in paragraph 54 of the

order dated 3rd June 2022 (supra) has, in fact, held the said

Guidelines to be reasonable and also accepted the view of the

Standing  Committee  of  the  NBWL that  uniform guidelines

may not be possible in respect of each sanctuary or National

Park for maintaining the ESZs.  It is also observed that the

sanctuaries  like  Sanjay  Gandhi  National  Park  and  Guindy

National Park in Mumbai shall form special cases. The said

paragraph 54 is reproduced hereinunder:
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“54. In our opinion, the Guidelines framed on
9-2-2011  appear  to  be  reasonable  and  we
accept  the  view  of  the  Standing  Committee
that uniform guidelines may not be possible in
respect of each sanctuary or national park for
maintaining  ESZ.  We  are  of  the  opinion,
however, that a minimum width of 1 km ESZ
ought  to  be  maintained  in  respect  of  the
protected  forests,  which  forms  part  of  the
recommendations  of  CEC  in  relation  to
Category B protected forests. This would be the
standard formula, subject to changes in special
circumstances.  We  have  considered  CEC's
recommendation  that  the  ESZ  should  be
relatable  to  the  area  covered  by  a  protected
forest but the Standing Committee's view that
the area of a protected forest may not always
be  a  reasonable  criteria  also  merits
consideration. It was argued before us that the
1 km wide “no-development-zone” may not be
feasible in all cases and specific instances were
given  for  Sanjay  Gandhi  National  Park  and
Guindy National Park in Mumbai and Chennai
metropolis  respectively  which  have  urban
activities  in  very  close  proximity.  These
sanctuaries shall form special cases.”

42. It is to be noted that an elaborate and exhaustive list

has  been prepared by  MoEF & CC of  the  activities  which

shall  be prohibited,  the activities  which shall  be regulated

and the activities which shall be permitted.  

43. In the application, it is stated that after the proposals

are  received  from  the  State  Governments/Union  Territory
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Administrations,  they  are  scrutinized  in  consultation  with

the Wildlife Institute of India, Dehradun, and in case of tiger

reserves,  with  the  National  Tiger  Conservation  Authority.

They are thereafter published in the Official Gazette of the

Central  Government in both Hindi  and English.   They are

also  placed  in  the  public  domain  for  60  days  for  seeking

comments  of  concerned  stakeholders.   The  comments  so

received are compiled and scrutinized and observation of the

concerned State Government/Union Territory Administration

is  sought  on the  same.  The aforesaid  requirements  are  in

tune with the provisions of Rule 5 of 1986 Rules.

44. The  application  further  states  that  the  proposal  is

thereafter placed before an Expert Committee constituted for

ESZ within the MoEF & CC.  The said Committee comprises

of the following:

(i) Indian  Institute  of  Remote

Sensing/Indian  Space  Research

Organization,

(ii) Ministry of Jal Shakti,

(iii) Ministry of Rural Development,
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(iv) Forest Survey of India,

(v) Town & Country Planning Organization,

Government of India,

(vi) National Tiger Conservation Authority,

(vii) Wildlife Institute of India,

(viii)GB  Pant  Institute  of  Himalayan

Environment & Development,

(ix) Indian Council of Forestry Research and

Education,

(x) World Wildlife Fund,

(xi) Zoological Survey of India,

(xii) Botanical Survey of India,

(xiii)Salim  Ali  Centre  for  Ornithology  and

Natural History (SACON).

45. It is further stated in the application that based on the

recommendation of the Expert Committee (ESZ), the Ministry

finalizes the notification of ESZs and after due legal vetting

by the Ministry of Law & Justice, final notifications specifying

the ESZs around the Protected Areas are notified.  It could

thus  be  seen  that  an  elaborate  procedure  including
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consideration  by  a  Committee  of  Experts  coming  from 13

organizations having expertise in wildlife ecology, forest etc. is

followed  before  a  final  notification  prescribing  ESZs  is

notified.

46. In the application filed by the Union of India, various

illustrations have been given to point out as to how if  the

directions issued in paragraph 56.5 of  the order  dated 3rd

June 2022 (supra) are not modified, a severe hardship would

be caused to the millions of people.  We refer to the same

hereunder:

(i) “The  ESZ  around  Nagarjunasagar

Srisailam  Tiger  Reserve  in  Andhra

Pradesh extends from 0 to 26 kilometres

and  100  villages  are  situated  within  it

(Zero extent of ESZ is due to Krishna River

and interstate boundary with Telangana);

(ii) The  ESZ  around  Valmiki  Wildlife

Sanctuary,  Valmiki  National  Park  and

Valmiki  Tiger  Reserve  in  Bihar  extends

from 0 to 9 kilometres and 323 villages

are situated within it (zero extent of ESZ

is towards Western side sharing inter-state

boundaries  with  Uttar  Pradesh  and
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towards  Northern  side  sharing

international boundary with Nepal);

(iii) The  ESZ  around  Betla  National  Park,

Palamau  Wildlife  Sanctuary,  and

Mahuadanr Wolf Sanctuary in Jharkhand

extends from 0 to 9 kilometres and 382

villages are situated within it (Zero extent

of ESZ is due to Inter-State boundary);

(iv) The  ESZ  around  Cauvery  Wildlife

Sanctuary in Karnataka extends from 1

to  14.5  kilometres  and 107 villages  are

situated within it;

(v) The  ESZ  around  Kanha  National  Park

and Phen Wildlife  Sanctuary in Madhya

Pradesh extends from 0 to 30 kilometres

and  168  villages  are  situated  within  it

(Zero  extent  of  Eco-sensitive  Zone  is

towards the eastern side having interstate

boundary with Chhattisgarh);

(vi) The  ESZ  around  Tadoba-Andhari  Tiger

Reserve  in Maharashtra extends from 3

to  6  kilometres  and  150  villages  are

situated within it;

(vii) The  ESZ  around  Jaisamand  Wildlife

Sanctuary in Rajasthan extends from 1.6
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to  8.9  kilometres  and  83  villages  are

situated in it;

(viii) Even a small ESZ such as the one around

Keoladeo  National  Park  in  Rajasthan

which extends from 0.5 to 1.5 kilometres

has 22 villages situated in it.”

47. It  would  thus  reveal  that  in  the  ESZ  around

Nagarjunasagar Srisailam Tiger Reserve in Andhra Pradesh,

100  villages  are  situated  within  it.   In  the  ESZ  around

Valmiki  Wildlife  Sanctuary,  Valmiki  National  Park  and

Valmiki  Tiger  Reserve  in  Bihar,  323  villages  are  situated

within it. In the ESZ around Betla National Park, Palamau

Wildlife  Sanctuary,  and  Mahuadanr  Wolf  Sanctuary  in

Jharkhand, 382 villages are situated within it.  In the ESZ

around  Cauvery  Wildlife  Sanctuary  in  Karnataka,  107

villages  are  situated  within  it.  In  the  ESZ  around  Kanha

National  Park  and  Phen  Wildlife  Sanctuary  in  Madhya

Pradesh,  168  villages  are  situated  within  it.   In  the  ESZ

around Tadoba-Andhari Tiger Reserve in Maharashtra, 150

villages are situated within it.  In the ESZ around Jaisamand

Wildlife Sanctuary in Rajasthan, 83 villages are situated in it.
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Even  in  a  small  ESZ  around  Keoladeo  National  Park  in

Rajasthan, 22 villages situated in it.

48. If  the direction as issued by this Court  in paragraph

56.5 of the order dated 3rd June 2022 (supra) is continued,

then no permanent structure would be permitted to come up

for whatsoever purpose in the aforesaid ESZs.  As already

pointed out from the aforesaid examples, hundreds of villages

are situated within the ESZs in the country.  If no permanent

construction is  to be permitted for any purpose,  a villager

who  is  desirous  to  reconstruct  his  house  would  not  be

permitted.  Similarly, if there is an extension in their family

and  some  additional  construction  is  required  for

accommodating the enlarged family, the same would also not

be  permitted.   Similarly,  if  the  Government  decides  to

construct  schools,  dispensaries,  anganwadis,  village stores,

water tanks and other basic structures for improvement of

the life of the villagers, the same would also not be permitted.

The effect  of  the order will  be to prevent the State  or the

Central  Government  from  constructing  roads  and  provide

other facilities to the villagers.

41

179

196



49. If the order dated 3rd June 2022 (supra) is not modified,

it  will  also  be  impossible  for  the  Forest  Departments  to

conduct  eco-development  activities  around  National  Parks

and Sanctuaries.  The said activities are required with the

dual  objectives  of  protection  of  wildlife  and  provision  of

benefits  for  the  local  communities.   MoEF & CC provides

financial  assistance  to  the  States  under  the  Centrally

Sponsored  Scheme-Integrated  Development  of  Wildlife

Habitats,  which  includes  assistance  for  eco-development

activities. These activities often involve construction of small

structures which are permanent in nature in areas including

ESZs.  For example, the said activities which are likely to be

prohibited are thus:

(i) The  construction  of  community  halls,

bridges,  threshing  floors,  fish-drying

platforms, drinking water storage, etc., for

the benefit of local communities/villages;

(ii) The  construction  of  forest  chowkies,

watch  towers,  and  other  structures  for

protection of wildlife and forests;

(iii) The  construction  of  interpretation

centres, toilets and other basic structures
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for  the  environmental  education  of

visitors  to  National  Parks  and

sanctuaries.

50. It is further to be noted that there are various regulated

and permissible activities.  There are also certain projects of

national  and strategic  importance  such as  construction of

National Highways, Railways, Defence related infrastructure

etc.  The effect of the direction in 56.5 of the order dated 3 rd

June  2022  (supra)  is  that  all  such  activities  will  be

permanently prohibited.  In this respect, it is to be noted that

MoEF & CC has issued an Office Memorandum dated 17th

May 2022 which required that any activity listed in Schedule

of the EIA Notification 2006, when conducted in a notified

ESZs, or in the case of National Parks and Sanctuaries for

which  no  ESZ  has  been  finally  notified,  when  conducted

within  10  kilometres  of  such  National  Park  or  Sanctuary,

requires the consideration and recommendation of the NBWL

or its  Standing Committee in addition to  the Environment

Clearance under the 1986 Act.  Additionally, activities which

are  regulated  as  per  the  specific  ESZ  notification,  require
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approval as per that notification.  As such, we find that there

are inbuilt  safeguards for  preventing rampant construction

and  abuse  of  process  which  may  be  detrimental  to  the

development  and  maintenance  of  wildlife  habitats.   It  is

further  to  be  noted  that  if  the  direction  as  contained  in

paragraph 56.5 of the order dated 3rd June 2022 (supra) that

even for continuation of existing activities, the permission of

the  PCCF  of  each  State  or  Union  Territory  would  be

necessary,  remains  unmodified,  taking  into  consideration

that in each State or Union Territory there will be hundreds

of villages wherein millions of people would be residing, the

PCCF would be left with no other job except to consider such

applications for permission to continue such activities.  Even

a farmer  desirous  to  continue  farming  activities  would  be

required  to  seek  such  permission.   We  find  that  such  a

direction is impossible to be implemented.

51. We are of the view that if such a direction is continued,

rather than avoiding man-animal conflict, it will intensify the

same.  As observed in the said Guidelines, the requirement of

declaring ESZs is not to hamper day to day activities of the
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citizens but is meant to protect the precious forests/Protected

Areas  from  any  negative  impact,  and  to  refine  the

environment around the Protected Areas.

52. As already discussed hereinabove, the necessity to have

ESZs is to provide a buffer zone around the Protected Areas.

The rights of the villagers residing in the Protected Areas are

required  to  be  settled  in  accordance  with  the  provisions

contained in the 1972 Act and such villagers are rehabilitated

outside the Protected Areas.   However, no such settlement of

rights is available to the villagers residing in the ESZs areas.

As stated in the said Guidelines,  the purpose of  declaring

ESZs  is  not  to  hamper  the  day  to  day  activities  of  the

citizens.   If  the  direction as  issued is  continued,  it  would

certainly  hamper  the  day  to  day  activities  of  the  citizens

residing in ESZs.  As such, we find that the said direction

needs to be modified.

53. It is further to be noted that the NBWL, in its meeting

dated  17th March  2005,  has  also  recommended  that  the

delineation of ESZs should project as regulation rather than

prohibition of activities.
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54. As was pointed out by the counsel for one of the States,

the  entire  municipal  area  of  the  Sulthan  Bathery  Block

Panchayat is situated within the ESZ area.

55. Insofar as direction in paragraph 56.1 of the order dated

3rd June  2022  (supra)  is  concerned,  a  perusal  of  various

orders  would  reveal  that  this  Court  has  not  directed  any

minimum  area  from  the  demarcated  boundary  of  such

Protected Areas.  The area to be declared as ESZ cannot be

uniform and will be Protected Area specific.  In some cases, it

may be 10 kilometres on one side and 500 meters on the

other side.  In certain cases, it may not be possible to have a

uniform minimum area by virtue of inter-state boundaries or

a sea or a river beyond one side of the Protected Area.  In any

case,  a  detailed  procedure  is  required  to  be  followed  as

prescribed under Rule 5 of the 1986 Rules which we have

already  referred  hereinabove.   We  find  that  once  such  a

notification is issued after following the procedure prescribed

under the 1986 Rules, the ESZs will have to be as per the

said notification.  
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56. It is further to be noted that, as required under sub-rule

(3) of Rule 5 of the 1986 Rules, before any final notification is

issued, a draft notification is required to be published in the

Official  Gazette  and in  such other  manner  as  the  Central

Government  may  deem  necessary  from  time  to  time.  Any

person  interested  in  filing  any  objection  to  such  a  draft

notification is entitled to file objection within a period of 60

days from the date of publication of the draft notification in

the Official Gazette.   We find that the Central Government

can  be  directed  to  give  a  wide  publicity  to  the  draft

notification  so  that  all  persons  interested  have  knowledge

about issuance of such draft notification.

57. It is pertinent to note that after following the aforesaid

procedure, the matter is placed before the Expert Committee

consisting of 13 organizations having expertise in the relative

field. As such, before an ESZ area is specified, various factors

are taken into consideration.  There are various factors which

will determine the ESZs for a particular Protected Area.  The

circumstances may differ from one Protected Area to another

Protected Area.  As such, we find that the direction which
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prescribes  a  uniform  one  kilometre  ESZ  requires  to  be

modified.

58. It is further to be noted that on the date of filing of the

present application,  final  notifications have  been issued in

respect  of  474  Protected  Areas  whereas  draft  notifications

have  been  issued  in  respect  of  102  Protected  Areas.   73

proposals  are  pending.   As  already discussed hereinabove,

this  Court  has  already  found  the  said  Guidelines  to  be

reasonable and has accepted the same.  The Court has also

accepted the view of the Standing Committee of the NBWL

that  uniform guidelines  may  not  be  possible  in  respect  of

each  Sanctuary  or  National  Park  for  maintaining  ESZs.

Though the Court has observed that a minimum width of one

kilometre in ESZ ought to be maintained, in paragraph 56.6

of  the  order  dated  3rd June  2022  (supra)  itself,  it  has

observed that minimum width of the ESZ may be diluted in

overwhelming public interest but for that purpose the State

or Union Territory concerned is required to approach Central

Empowered Committee (CEC) and MoEF & CC.  It has further

observed that  both these bodies shall  give  their  respective
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recommendations before this  Court  and on that  basis,  the

Court should pass appropriate order.

59. As  already  discussed  hereinabove,  the  ESZs  are

required  to  be  notified  after  following  the  procedure  as

prescribed under the 1986 Rules and the said Guidelines.

Such notifications cannot be issued unless a close scrutiny

at various levels including the scrutiny by Expert Committee

consisting of experts from 13 organizations.  As such, we find

that  the  direction  as  contained  in  paragraph  56.6  of  the

order dated 3rd June 2022 (supra) also needs to be modified. 

60. Insofar as the restriction on mining is concerned, we are

of the considered view that it has been the consistent view of

this Court that the mining activities within an area of one

kilometre  of  the  boundary  of  the  Protected  Areas  will  be

hazardous  for  the  wildlife.   Though  in  the  case  of  Goa

Foundation  (supra),  the  said  directions  were  issued  in

respect of State of Goa, we find that such directions need to

be issued on Pan-India basis.

61. We are therefore inclined to allow the present I.A.  The

direction in paragraph 56.1 of the order dated 3rd June 2022
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(supra) is modified and clarified that the directions contained

therein would not  be applicable  to  the  ESZs in respect  of

which a draft and final notification has been issued by the

MoEF & CC and in respect of the proposals which have been

received by the Ministry.

62. We, however, direct the Central Government that wide

publicity should be given to the draft notification which is

required to be published under the provisions of clause (a) of

sub-rule (3) of Rule 5 of the 1986 Rules.  We further direct

that the final notification to be published under clause (d) of

sub-rule (3) of Rule 5 of the 1986 Rules shall not be given

effect  for  a  period  of  30  days  from  the  date  of  issuance

thereof.

63. It is further directed that any person who is aggrieved

with such a final notification would be entitled to approach

this  Court  directly  by  filing  an  application  in  the  present

proceedings. 

64. We  further  clarify  that  the  direction  contained  in

paragraph  56.1  of  the  order  dated  3rd June  2022  (supra)

would  not  be  applicable  where  the  National  Parks  and
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Sanctuaries are located on inter-State borders and/or share

common boundaries.

65. We also  modify  the  direction  contained  in  paragraph

56.4 of the order dated 3rd June 2022 (supra) and direct that

mining within the National Park and Wildlife Sanctuary and

within an area of one kilometre from the boundary of such

National  Park  and  Wildlife  Sanctuary  shall  not  be

permissible.

66. We also modify the directions contained in paragraph

56.5 of the order dated 3rd June 2022 (supra) and replace the

same as under:

(i) The MoEF & CC and all the State/Union Territory

Governments shall strictly follow the provisions in

the said Guidelines dated 9th February 2011 and

so  also  the  provisions  contained  in  the  ESZs

notifications pertaining to the respective Protected

Areas with regard to prohibited activities, regulated

activities and permissible activities;
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(ii) We  further  direct  that  while  granting

Environmental  and  Forest  Clearances  for  project

activities  in  ESZ  and  other  areas  outside  the

Protected  Areas,  the  Union  of  India  as  well  as

various State/Union Territory  Governments  shall

strictly  follow  the  provisions  contained  in  the

Office Memorandum dated 17th May 2022 issued

by MoEF & CC. 

67. All  the  other  present  I.As  shall  stand  disposed  of  in

terms of the above.  No costs.

…….........................J.       
[B.R. GAVAI]

…….........................J.       
[VIKRAM NATH]

…….........................J.       
[SANJAY KAROL]

NEW DELHI;
APRIL 26, 2023 
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REPORTABLE 

 

IN THE SUPREME COURT OF INDIA 

CIVIL ORIGINAL JURISDICTION 

 

IA NO. 3949 OF 2016 

IN 

WRIT PETITION (C) NO. 202 OF 1995 

 

 

IN RE :  

T.N. GODAVARMAN THIRUMULPAD       ……Petitioner(s) 

 

VERSUS 

 

UNION OF INDIA & ORS.       ……Respondent(s) 

 

AND  
IN THE MATTER OF: 

 

M/S. PUNTAMBEKAR MINERALS  

(THROUGH ITS PROPRIETOR  

SHRI DILIP BHAUSAHEB MADAKE)   ...Applicant(s)  

 

 

J U D G M E N T  

 

 

B.R. GAVAI, J.  

   

 

1. When we pronounced our judgment in I.A. No. 

131377 of 2022 along with connected applications 

in Writ Petition (Civil) No. 202 of 1995 on 26th 

April 2023, we did not anticipate that within a 

few days, we would be called upon to clarify the 

position as to whether mining activities would 
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be permissible beyond the distance of one 

kilometer from the boundary of the Protected 

Area, irrespective of the fact that such an area 

falls under the Eco-Sensitive Zone (in short 

“ESZ”) notified by the Ministry of Environment, 

Forest and Climate Change (“MoEF” for short). 

2. We are grateful to the applicant in the 

present application for giving us this 

opportunity to clarify this position so that 

further environmental damage is avoided. 

3. The case of the applicant, in brief, is that 

the applicant was granted permission to execute 

a mining lease as early as in 2005, subject to 

clearance from MoEF as well as the National 

Board for Wild Life. 

4. Shri Ranjit Kumar, learned senior counsel 

appearing for the applicant, submits that the 

area where the applicant proposes to carry out 

the activity is beyond 2.26 kilometer from the 

nearest boundary of the Radhanagari Wildlife 

Sanctuary. It is, therefore, submitted that it 
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falls beyond a distance of one kilometer from 

the boundary of the Protected Area. 

5. Mr. Ranjit Kumar, learned senior counsel, 

therefore, relying on our judgment dated 26th 

April 2023 passed in in I.A. No. 131377 of 2022 

along with connected applications in Writ 

Petition (Civil) No. 202 of 1995, the ink of 

which is yet to dry, submits that, since mining 

is proposed to be carried out beyond a distance 

of one kilometer from the boundary of Protected 

Area, it would very much be permitted. 

6. Learned senior counsel submits that this 

Court has clearly held that mining within a 

distance of one kilometer from the boundary of 

the Protected Area is banned. He submits that, 

however, the judgment does not prohibit mining 

activities even in ESZ, which is a buffer area, 

if it extends beyond a distance of one kilometer 

from the boundary of the Protected Area. 

7. He, however, submits that this would be 

subject to permission from the Standing 
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Committee of National Board for Wild Life (in 

short “SCNBWL”), which admittedly, has granted 

permission. 

8. Mr. Balbir Singh, learned Additional 

Solicitor General appearing for the Union of 

India as well as Mr. A.D.N. Rao, learned Amicus 

Curiae have vehemently opposed this prayer and 

they submit that the contention of the applicant 

is based on a misreading of the directions 

issued by this Court. 

9. We find that the directions issued in 

paragraph 65 of the judgment of this Court 

delivered on 26th April 2023 are very much clear.  

It reads thus: 

“65. We also modify the direction 

contained in paragraph 56.4 of the 

order dated 3rd June, 2022 (Supra) 

and direct that mining within the 

National Park and Wildlife Sanctuary 

and within an area of one kilometre 

from the boundary of such National 

Park and Wild Life Sanctuary shall 

not be permissible.” 

 

10. The perusal of the above para would reveal 

that the directions, which were issued by this 
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Court earlier for prohibiting mining activities 

within a distance of one kilometer from the 

boundary of such National Parks and Wildlife 

Sanctuaries only insofar as the State of Goa was 

concerned, has been made applicable pan-India. 

11. The aforesaid question arose since in case 

of some of the National Parks and Wildlife 

Sanctuaries, the ESZ areas are less than one 

kilometer.  In some, it is as less as 500 meters 

and in some others, it is even less than 500 

meters. 

12. We, therefore, clarified that even in case 

where the ESZ boundaries are less than one 

kilometer from the Protected Area, the ban on 

mining shall extend upto a distance of one 

kilometer from the boundary of such areas. 

13. It will further be relevant to refer to 

paragraph 66.1 of our judgment dated 26th April, 

2023, which reads thus: 

“66(i) The MoEF & CC and all the 

State/Union Territory Governments 

shall strictly follow the 

provisions in the said Guidelines 
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dated 9th February 2011 and so also 

the provisions contained in the 

ESZs notifications pertaining to 

the respective Protected Areas 

with regard to prohibited 

activities, regulated activities 

and permissible activities;” 

 

14. It could thus clearly be seen that we have 

directed that MoEF as well as all the State 

Governments/Union Territories shall strictly 

follow the provisions in the Guidelines dated 

9th February, 2011, as also the provisions 

contained in the ESZs notifications pertaining 

to the respective Protected Areas with regard to 

prohibited activities, regulated activities and 

permissible activities. 

15. As such, our directions are very much clear.  

Whatever is prohibited under the 2011 guidelines 

and whatever is additionally prohibited under 

the specific ESZ notifications of the particular 

Protected Areas have to be strictly followed. 

16. The perusal of paragraph 40 of the judgment 

dated 26th April 2023 would reveal that the very 

first activity, which is contained in Annexure-
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I of the Guidelines, is commercial mining and 

the same is prohibited. 

17. Apart from that, it will also be relevant 

to refer to paragraph 4 of the Notification 

dated 15th October, 2020 vide which a final 

notification had been notified in so far as the 

ESZ for Radhanagari Sanctuary is concerned, 

which reads thus: 

“4. List of activities prohibited 

or to be regulated within Eco-

sensitive Zone.- All activities in 

the Eco-sensitive Zone shall be 

governed by the provisions of the 

Environment (Protection) Act, 

1986 and the rules made there 

under including the Coastal 

Regulation Zone, 2011 and the 

Environmental Impact Assessment 

Notification, 2006 and other 

applicable laws including the 

Forest (Conservation) Act, 1980 

(69 of 1980), the Indian Forest 

Act, 1927 (16 of 1927), the 

Wildlife (Protection) Act 1972 (53 

of 1972), and amendments made 

thereto and be regulated in the 

manner specified in the Table 

below, namely:- 

 

 

S.No.  

(1) 

Activity  

   (2) 

Description  

      (3) 

A. Prohibited Activities. 
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1. Commercial 

mining, stone 

quarrying and 

crushing units  

(a) All new and 

existing mining 

(minor and major 

minerals), stone 

quarrying and 

crushing units 

shall be 

prohibited with 

immediate effect 

except for 

meeting the 

domestic needs 

of bona fide 

local residents 

including 

digging of earth 

for construction 

or repair of 

houses within 

Eco Sensitive 

Zone; 

 

(b)  The mining 

operations shall 

be carried our 

in accordance 

with the order 

of the Hon’ble 

Supreme Court 

dated the 4th 

August, 2006 in 

the matter of 

T.N. Godaverman 

Thirumulpad Vs. 

UOI in W.P.(C) 

No. 202 of 1995 

and dated the 

21st April, 2014 

in the matter of 

Goa Foundation 

Vs. UOI in 

W.P(C) No. 435 
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of 2012.  

 

 

18. It could thus clearly be seen that Clause 

(a) of the Notification of the MoEF also clearly 

mentions that all the new and existing minor and 

major minerals, stone quarrying and crushing 

units shall be prohibited with immediate effect, 

except for meeting the domestic needs of bona 

fide local residents, including digging of earth 

for construction or repair of houses within ESZ. 

19. No doubt that Clause (b) of the Notification 

of the MoEF mentions that the mining operation 

shall be carried out in accordance with the 

order of this Court dated 04th August 2006 in the 

matter of T.N. Godavarman Thirumulpad Vs. Union 

of India reported in  (2010) 13 SCC 740 and order 

dated 21st April 2014 in the case of Goa 

Foundation v. Union of India and Others reported 

in (2014) 6 SCC 590. 

20. However, the last word on the issue is the 

judgment dated 26th April 2023.  The notification 
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is dated 15th October 2020, i.e. prior to the 

pronouncement of our judgment. 

21. As such, the provisions made in clause 1(b) 

of paragraph 4 of the Notification dated 15th 

October 2020 would now become redundant in view 

of our judgment and order dated 26th April 2023.  

22. As such, any activity, which is prohibited 

by both the guidelines as well as the ESZ 

notification shall strictly be prohibited.  

Since the mining activity in ESZ area is a 

prohibited activity, there is no question of 

such an activity being permitted in an ESZ area 

even if it falls beyond the distance of one 

kilometer from the boundary of the protected 

area.   

23. We clarify that even if in a particular 

case, the ESZ is more than one kilometer, still, 

if the concerned area where mining is proposed 

falls within the ESZ, the mining activity will 

not be permitted, even if it falls in an area 

which is beyond one kilometer from the boundary 
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of the Protected Area. 

24. The prohibition of one kilometer from the 

boundary of Protected Area is only with regard 

to the cases where the boundary of ESZ is less 

than one kilometer from the boundary of the 

sanctuary. Only in such cases, the ban on mining 

will travel beyond the ESZ area and cover an 

area upto a distance of one kilometer. 

25. The aforesaid directions were issued in 

order to protect the National Parks and Wildlife 

Sanctuaries so that the mines would not become 

a death trap for the flora and fauna within them. 

26. Apart from that, the judgment dated 26th 

April 2023 is delivered by a Bench of three 

Judges of this Court, which is binding on us. 

27. As such the application is rejected.  

 

      

   ...................J 

         (B.R. GAVAI) 

 

 

        ...................J 

         (VIKRAM NATH) 

New Delhi 

April 28, 2023  
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